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A $100 Typewriter 
for 17 Cents a Day 


Please read the headline over again. Then its tremen- 
dous significance will dawn upon you. ae : 

An Oliver Typewriter—the standard visible writer— 
the $100 machine—the most highly gees typewriter 
on the market—yours for 17 cents a day! 4 

The typewriter whose conquest of the commercial world 
is a matter of business history—yours for 17 cents a day! 

The typewriter that is equipped with scores of such con- 
veniences as ‘The Balance Shift”—“The Ruling Device” 
—“The Double Release” —The Locomotive Base”—“ The 
Automatic Spacer’—‘‘The Automatic Tabulator’—“The 

isappearing Indicator” — 
“The Adjustable Paper Fin- 
ee aE he Scientific Con- 
ensed Keyboard”—all 


Yours for 17 Cents 
a Day! 


We announced this new 
sales plan recently, just to 

P feel the pulse of the people. 
Simply a small cash payment—then 17 cents a day. That 
is the plan in a nutshell. mga? 

The result has been such a deluge of applications for 
machines that we are simply astounded. 

The demand comes from people of all classes, all ages, 
all occupations. 

The majority of inquiries has come from people of 
known financial standing who were attracted by the 
novelty of the proposition. An impressive demonstration 
of the immense popularity of the Oliver Typewriter, 

A startling confirmation of our belief that the Era of 
Universal Typewriting is at hand. 


A Quarter of a Million People 
are Making Money with 


OLIVER 


Typewriter 


The Standard Visible Writer 


The Oliver Typewriter is a money-maker right from the 
word “go”! Soeasyto run that beginners soon get in 
the “expert” class. Harn as you/earn. Let the machine 
pay the 77 cents a day—and all adove that is yours. 

herever you are, there’s work to be done and money to 
be made by using the Oliver. The business world is call- 
ing for Oliver operators. There are not enough to supply 
the demand. eir salaries are considerably adove thoes 
of many classes of workers. 


*¢ An Oliver Typewriter in Every Home! ”’ 


That is our battle cry today. We have made the Oliver 
supreme in usefulness and absolutely indispensable in 
business. Now comes the conquest of the home. 

The simplicity and strength of the Oliver fit it for 
family use. It is becoming an important factor in the 
home training of young people. An educator as well asa 
money maker. ‘ 

Our new selling plan puts the Oliver on the threshold of 
every home in America. Will you close the door of your 
home or office on this remarkable Oliver opportunity. 

Write for further details of our easy offer and a free 
copy of the new Oliver catalog. Address 


THE OLIVER TYPEWRITER Co. 
69-71 Federal Street Boston, Mass. 





Tammany’s Chieftain 
CROCKER 
Tried for Murder? 





NDEED, and acquitted in triumph. You sit 
enraptured under the spell of his brilliant lay. 
yer’s eloquence as you read 


CLASSICS OF THE BAR 
By 
State Senator Alvin V. Sellers of Virginis 


The book contains stories of famous jury trials 
and a compilation of court-room masterpieces 
that you will find more fascinating than fiction, 
and read till the evening lamp burns low. It has 
been termed ‘‘an intellectual mint julep.” Yoy 
hear the Orator Beach, before a jury, lash without 
mercy Henry Ward Beecher in the damage suit 
against him for leading another’s wife astray, and 
you hear the brilliant Tracy in the minister's de- 
fence. You listen to Delmas in the Thaw case as 
he pictures Evelyn’s journey along the primrose 
path. You hear the South’s greatest orator 
Prentiss before a jury in Kentucky’s greatest mur- 
der trial. You hear Susan B. Anthony’s dramatic 
response to the Court that condemned her. You 
hear Clarence Darrow and Senator Borah in the 
trial of Haywood. You hear Russell pleading for 
O’Donnell, the Irish martyr. You hear Merrick 
in the trial of Surratt for the murder of Lincoln 
and you stand with the mighty Voorhees as he 
invokes the unwritten law and for two hous 
pleads for the acquittal of a fallen sister’s brother, 
who had killed the one that “plucked a flower 
from the garden of honor and flung it away ina 
little while withered and dead.’ You listen to 
Ingersoll defending the client “with an intellectual 
horizon and a mental sky.” You hear Seward, 
James Hamilton Lewis, Senator Rayner and many 
others at the very pinnacle of oratorical endeavor 
—before a jury pleading for human life and 
human liberty. 

It has required years to gather these classics, 
many of which are very rare and cannot be found 
elsewhere. The real temple of oratory has at last 
been invaded, and you revel with genius around 
an intellectual banquet-board, and see in graphic 
pictures the loves, hopes and shattered romances 
that have swayed the destinies of historic charac- 
ters. 

The book is something new, original, unique; is 
illustrated, strongly and handsomely bound; cor- 
tains more than 300 pages, and for a limited 
time is sent, prepaid, at Special Introductory price 
of two dollars. 





CLASSIC PUBLISHING CO. 


Department G. B. BAXLEY, GA. 





It will be mutually helpful if THE GREEN BAG is mentioned when writing to advertisers. 
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THE LATE HON. RUFUS WHEELER PECKHAM 


ASSOCIATE JUSTICE OF THE UNITED STATES SUPREME COURT 


Born at Albany, N. Y., Nov. 8. 1838 
Died at Altamont, near Albany, N. Y., Oct. 24, 1909 


Copyright by Clinedinst 
[See page 614 
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The United States Corporation Tax Act of 1909 


By Henry V. Poor, or THE New YorK City Bar 


 eepes 38 of the Act of Congress 
of August 5, 1909,! provides that 
corporations doing business in the United 
States ‘‘shall be subject to pay annually 
a special excise tax with respect to the 
carrying on or doing business by’’ such 
corporations ‘“‘equivalent to one } per 
centum upon the entire net income over 
and above five thousand dollars’’ re- 
ceived by them “from all sources’’ dur- 
ing the year.2 The Constitution re- 
quires that ‘‘direct taxes’’ shall be ap- 
portioned among the states in proportion 
to the census,* while the only provision 
in respect to “duties, imposts and 
excises” is that they shall be uniform 
throughout the United States. There 
is no provision in the Act of 1909 that 
the tax shall be apportioned as required 
by the Constitution in the case of direct 
taxes, so that if the tax imposed by 
Section 38 is “‘direct” in the constitu- 
tional sense and not, as the act recites, 


“An Act to provide revenue, equalize duties and 
encourage the industries of the United States, and 
for other purposes,”’ approved August 5, 1909. 

*The Act provides that the net income shall be 

ascertained by deducting from the gross amount 
of income received within the year from all sources, 
(1) operating expenses, rentals and franchise 
payments; (2) losses not covered by insurance, 
€preciation, etc ; (3) interest upon the bonded 
or other indebtedness to an amount of such indebted- 
ness not exceeding the paid-up capital stock; 
(4) taxes; and (5) dividends upon stock of 
other corporations subject to the tax. 

«art. I, sec. 2, cl. 3; sec. 9, cl. 4. 

Art. I, sec. 8, cl. 1. 





an excise, that section must be regarded 
as unconstitutional. 

“In the Income Tax cases® the 
Supreme Court held that the income 
tax imposed by Sections 27 to 37 of the 
Act of August 15, 1894,°so far as t 
bore upon the income from real estate 
and from invested personal property, 
was a direct tax which was unconsti- 
tutional because not apportioned accord- 
ing to representation,’ and that the Act 
was also unconstitutional so far as it 
affected the income from municipal 
bonds, because of the lack of power on 
the part of the federal government to 
tax the obligations of the states or of 
their instrumentalities. In view of the 





5 Pollock v. Farmers’ Loan & Trust Co., 157 U.S 
429, 158 U. S. 601; Hyde v. Continental Trust 
Co., 157 U. S. 654, 158 U. S. 601. 

628 Stat. at L. 509. 

7Section 27 of the Act of 1894 provided that there 
should be assessed ‘‘upon the gains, profits and in- 
come”’ of individual citizens of and residents within 
the United States, over and above four thousand 
dollars, a tax of two percentum per annum “whether 
said gains, profits or income be derived from any 
kind of property, rents, interest, dividends or 
salaries, or from any profession, trade, employ- 
ment or vocation . . . or from any other source 
whatever,” and a like tax “upon the gains, profits 
and income from all property owned and of every 
business, trade or profession carried on in the 
United States by persons residing without the 
United States.” 28 Stat. at L. 553. Section 32 
provided for “fa tax of two per centum annually 
on the net profits or income Ae all actual operating 


and business expenses, including expenses for mate- 
rials purchased for manufacture or bought for 
resale, losses and interest on bonded and other 
indebtedness” of all corporations doing business 
for profit in the United States. 28 Stat. at L. 556 
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instances in which taxation on busi- 
ness, privileges or employments had 
“tassumed the guise of an excise tax and 
been sustained as such’”’ the court re- 
frained from.commenting on so much 
of the Act as related to this subject,® 
but held, nevertheless, that all the 
sections in reference to an income 
tax together constituted one entire 
scheme of taxation, the whole of 
which was rendered invalid by reason 
of its unconstitutionality in respect to 
the income from real and personal 
property.® 

The tax imposed by Section 32 of 
Act of 1894 was ‘‘on the net profits or 
income’”’ of the corporations subject to 
the tax, while that imposed by Section 
38 of the Act of 1909 is expressed to be 
“‘a special excise tax with respect to 
the carrying on or doing business 
equivalent to’’ one per centum upon the 
entire net income. The language of the 
present act is borrowed from the War 
Revenue Act of 1898,!° Section 27 of 
which provided that every person, firm, 
corporation or company “carrying on 
or doing the business”’ of refining sugar 
or refining petroleum, whose gross annual 
receipts exceeded two hundred and fifty 
thousand dollars, should be subject to pay 
annually “‘a special excise tax equivalent 
to one-quarter of one per centum on 
the gross amount of all receipts of such 
persons, firms, corporations and com- 
panies in their respective business in 
excess of said sum of two hundred and 
fifty thousand dollars.”! This tax was 
sustained in the case of Spreckels Sugar 
Refining Company v. McClain! as an 
excise, on the ground that the tax was 
imposed not “upon gross annual re- 
ceipts as property, but only in respect 





158 U. S., p. 635. 
°Td., p. 637 

1030 Stat. at L. 448. 
1Jd., p. 464. 

12192 U.S. 397. 
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of the carrying on or doing the business 
of refining sugar.’’ The court said: “] 
cannot be otherwise regarded because 
of the fact that the amount of the tax 
is measured by the amount of the gross 
annual receipts. The tax is defined in 
the Act as ‘a special excise tax,’ and, 
therefore, it must be assumed, for what 
it is worth, that Congress had no pur. 
pose to exceed its powers under the 
Constitution, but only to exercise the 
authority granted to it of levying and 
collecting excises.”'* The use of the 
words “‘special excise tax with respect 
to the carrying on or doing business . . 
equivalent to’’ one per centum of net 
income, in the Act of 1909, is obviously 
an attempt to bring the tax within the 
decision in the Spreckels case. If, how- 
ever, the tax is not in fact an excise, 
its character cannot be changed by 
calling it one. This is expressly recog- 
nized in the Income Tax cases, where it 
is said that ‘“‘the name of the tax is 
unimportant’’!*; that “‘it is the substance 
and not the form which controls’; 
that the limitations of the Constitution 
cannot be “‘frittered away’’ by calling 
a tax indirect when it is in fact direct”; 
and that the court must decline to 
extend the scope of the earlier deci- 
sions “so as to sustain a tax on the 
income of realty, on the ground of being 
an excise or duty.”!” The language 
used in the Spreckels case is not in con- 
flict with this view, for the court does 
not there regard the designation given 
the tax by Congress as conclusive upon 
the question of its real character. The 
fact that the Act of 1909 recites that 
the tax thereby imposed is ‘‘a special 
excise tax with respect to the carrying 
on or doing business’’ cannot, therefore, 


187d. p. 411. 
14157 U.S., pp. 580, 581. 
157d., p. 581.; 
167d., p. 583. 
177d., p. 579. 
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The United States Corporation Tax Act of 1909 


change the nature of the tax if it is in 
fact direct.'8 

The following taxes have been held 
to be duties, imposts and excises and 


not direct taxes within the meaning of . 


the Constitution: a tax on the use of 
carriages!?; on manufactured tobacco”; 
on sales of property at exchanges and 
poards of trade,”! and of shares of cor- 
porate stock”?; on the circulation of 
state banks,?* and on the business of 
insurance’* and sugar refining” com- 
panies; an inheritance or succession tax”® 
and a tax upon individual incomes.?? 

It would seem to follow from these 
cases that the distinction between an 
excise and a direct tax is based upon 
the theory that while the former is a 
tax upon a particular commodity, the 
transaction of a particular business, or 
the exercise of a particular right or 
privilege," the latter is a tax upon 
property and income generally, imposed 
merely because of ownership. 

So in the case of Patton v. Brady”® a 


See Knowlton v. Moore, 178 U. S. 41, 81. A 
stamp tax on a foreign bill of lading is in sub- 
stance a tax on the property covered by the bill 
of lading and therefore a tax or duty on exports, 
under Art. I., Sec. 9, cl. 5 of the Constitution 
Fairbank v. United States, 181 U.S. 283. A state 
tax on the shares of stock of savings banks and 
loan and trust companies, based on the capital, 
= gp and undivided earnings of the companies, 
and assessed to the companies and not to the 
individual stockholders, is a tax upon the property 
of the companies, and is therefore invalid so far 
as it affects United States bonds in which the 
capital is invested. Home Savings Bank v. Des 
Moines, 205 U. S. 503: ‘‘The slight concealment 
afforded by the omission of the property eo nomine 
is not sufficient to disguise the fact that in effect 
it is the property which is taxed.”’ Cf. Delaware, 

kawanna & Western R. R. Co. v. Pennsylvania, 
198 U. S. 341; Powers v. Detroit & Grand Haven 
Ry. Co., 201 U. S. 543. 

19 Hylton v. United States, 3 Dall. (U. S.) 171. 

Patton v. Brady, 184 U. S. 608. 

21 Nichol v. Ames, 173 U. S. 509. 

Treat v. White, 181 U. S. 264; Thomas v. United 
States, 192 U. S. 363. 

3 Veazie Bank v. Fenno, 8 Wall. (U.S.) 533. 
oe Insurance Co. v. Soule, 7 Wall. (U. S.) 


5S preckels Sugar Refining Co. v. McClain, 192 
U.S. 397. . iis 


*Scholey v. Rew, 23 Wall. (U.S.) 331; Knowlton v. 
Moore, 178 U. S. 41; Murdock v. Ward, 178 U.S. 139. 
"Springer v. Untted States, 102 U.S. 586. See in 
regard to this case 157 U. S. p. 578. 
See Thomas v. United States, 192 U.S. 363, 370. 
184 U.S. 608. 
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tax on tobacco and snuff ‘‘however pre- 
pared, manufactured and sold, for con- 
sumption or sale,’’ was held to be “not 
a tax upon property as such, but upon 
certain kinds of property, having refer- 
ence to their origin and their intended 
use’’®° and therefore an excise. So also 
in the Spreckels case*! the tax was not 
upon the gross earnings of the com- 
pany, but upon the business of sugar 
refining; in Pacific Insurance Company v. 
Soule*? upon the business of insurance; 
and in Veazie Bank v. Fenno** upon 
the circulation of state banks. On the 
other hand, the tax condemned in the 
Income Tax cases was levied upon 
incomes generally, and this seems to 
have been the real ground upon which 
it was held to be direct by the majority 
of the court. The court regarded ‘a 
tax upon property holders in respect of 
their estates, whether real or personal 
or of the income yielded by such estates” 
as direct** and held that this was the 
sense in which the term was intended to 
be used in the Constitution. On the 
rehearing the court said: ‘“‘Whatever the 
speculative views of political economists 
or revenue reformers may be, can it be 
properly held that the Constitution . 

authorizes a general unapportioned tax 
on the products of the farm and the 
rents of real estate, although imposed 
merely because of ownership and with 
no possible means of escape from pay- 
ment, as belonging to a totally different 
class from that which includes the prop- 
erty from whence the income proceeds? 
There can be but one answer, unless the 
constitutional restriction is to be treated 
as utterly illusory and futile, and the 
object of the framers defeated.” This 
is also the view adopted in the later 


37d., p. 619. 

31S upra. 

327 Wall. (U. S.) 433. 
338 Wall. (U. S.) 533. 
34157 U.S., p. 558. 

35158 U. S., pp. 627, 628. 
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succession tax case of Knowlton v. 
Moore.*® 

The tax imposed by Section 38 of the 
Act of 1909 is not a tax upon certain 
kinds of property, like a tax upon 
particular commodities, or a tax upon 
certain kinds of business, like banking, 
insurance and sugar refining: it is 
“equivalent to’ one per centum upon 
the entire net income of corporations 
generally, as such. The tax is thus not 
in fact laid with respect to the business 
carried on by the corporation, but with 
respect to the corporation itself, be- 
cause of its ownership of an income, 
and this is a tax laid “merely because 
of ownership’’ as much as the income 
tax of 1894.37 The only distinction be- 
tween the two statutes is that the Act 
of 1894 imposed a tax of two per centum 
“on the net profits or income’’ of cor- 
porations, while the present tax is 
“equivalent to one per centum upon the 
entire net income.’’ The difference is 
merely verbal and must be disregarded 
if the substance and not the form of the 
statute is to control. 

The operation of the statute is the 
same by whatever name the tax is 





36178 U. S., 41, 82: ‘Considering that the con- 
stitutional rule of apportionment had its origin in 
the purpose to prevent taxes on persons solely 
because of their general ownership of property from 
being levied by any other rule than that of appor- 
tionment, two things were decided by the court 
{in the Income Tax cases]—First, that no sound 
distinction existed between a lax levied on a person 
solely because of his general ownership of real 
property, and the same tax imposed solely because 
of his general ownership of personal property. 
Secondly, that the tax on the income derived from 
such property, real or personal, was the legal 
equivalent of a direct tax on the property from 
which said income was derived, and Coe must be 
apportioned. These conclusions, however, lend no 
support to the contention that it was decided that 
duties, imposts and excises which are not the essen- 
tial equivalent of a tax on property generally, real 
or personal, solely because of ownership, must be 
converted into direct taxes, because it is conceived 
that it would be demonstrated by a close analysis 
that they could not be shifted from the person 
upon whom they first fall.” 

37See Nichol v. Ames, 173 U. S. 509, 521: “A tax 
upon the privilege of selling property at the ex- 
change, and of thus using the facilities there offered 
in accomplishing the sale, differs radically from a 
tax upon every sale made in any place. The latter 
tax is really and practically upon property.” 
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called. Suppose the Act had provided 
that every corporation should be sub. 
ject to pay annually “‘a special excise 
tax with respect to the carrying on or 
doing business by such corporation 
equivalent to one per centum upon the 
assessed value of the real estate owned 
by it.” Can there be any doubt that 
this would be in fact a direct tax upon 
the land? Or suppose that the Act had 
provided that every corporation should 
be subject to pay annually ‘‘a special 
excise tax with respect to the carrying 
on or doing business by such corpora- 
tion equivalent to one per centum upon 
the entire net income derived by it from 
its real estate.’’ Would the tax be in 
fact any less direct because it is called 
an excise? 

The answer to these questions seems 
clear, for the tax would in each case be 
the ‘‘essential equivalent’”’ of a tax on the 
property or its proceeds generally.** But 
it makes no difference in the result that 
the tax imposed by the Act of 1909 is 
expressed to be equivalent to one per 
centum upon the entire net income of 
the corporation. The income received 
“from all sources’ is to be included, 
and so far as any part of that income is 
derived from real estate, the tax is as 
much upon the income of the real estate 
as in the case supposed. The same is 
necessarily true of the income from 
municipal bonds and from other invested 
personal property. So far, therefore, as 
the income of any corporation is derived 
from real estate and from invested per- 
sonal property, the tax falls directly 
within the decision of the Supreme 
Court in the Income Tax cases.*® 





38178 U.S., p. 82. 

%°The case may be supposed of a corporation 
owning either real or personal property, or both, 
all of which is employed in its business and from 
which it derives no income except in the form of 
profits from its business. As to the net income of 
such a corporation the tax would not fall strictly 
within the decision in the Income Tax cases, 
although on principle it would seem to be governed 
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The United States Corporation Tax Act of 1909 


If the tax is to be regarded as invalid 
so far as it affects the income from 
real and personal property, the further 
question is presented whether, in conse- 
quence, the whole of the section in 
reference to the taxation of corporate 
incomes is not void. A similar question 
was raised in the Jucome Tax cases 
and answered in the affirmative, upon 
the ground that the income from real 
and personal property formed a vital 
part of the scheme of taxation embodied 
in Sections 27 to 37 of the Act, and that 
that scheme must be considered as a 
whole.*® The same reasoning is appli- 
cable to Section 38 of the Act of 1909. 
The scheme of taxation is as much a 
whole as that contained in the earlier 
Act. It contemplates a tax measured 
by the entire net income of corporations 
received during the year from all sources, 
and the income from real estate and 
invested personal property is as vital a 
part of this scheme as in the case of 
the Act of 1894. Section 38 of the pres- 
ent Act permits the deduction, in deter- 
mining the amount of the net income 
subject to taxation, of dividends re- 
ceived by the corporation from shares 
of stock owned by it in other corpora- 
tions subject to the tax. If, however, 
the income from all real estate owned 
by corporations within the United States, 
and also the income from all other 


by that decision. See Seligman, Essays in Taxa- 
tion, p. 218: ‘‘An individual can indeed obtain 
a professional income without any capital; but 
in the case of a business with capital invested, 
it is impossible to say how much of the profits are 
due to the capital, how much to the personal man- 
agement. Without the capital there would be no 


— at all, because there would be no business. 

erefore in taxing profits we are really taxing 

property, or rather the proceeds of property.” 
158 U.S., pp. 636, 637. 
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invested personal property be stricken 
out, certainly a large part of the anti- 
cipated revenue would be eliminated, 
and the tax would cease to be upon the 
entire net income as contemplated by 
Congress. A tax upon net income re- 
ceived from all sources except from in- 
vested capital, is wholly different in 
operation and effect from a tax upon 
entire net income from all sources. If 
any part of the tax is invalid, it would 
therefore seem that the whole must be 
regarded as void.*! 





“1It has been suggested that the Supreme Court 
might decline to follow the Income Tax cases if the 
uestions there decided were again presented for 
dostsien. E. B. Whitney, 20 Harv. L. R. 280, 288. 
The possibility of such a course may be admitted. 
The court has, however, heretofore always been 
slow to overrule itself upon questions of such im- 
portance where they have only been decided after 
the most careful consideration. “It is almost as 
important that the law should be settled perma- 
nently as that it should be settled correctly. Its 
rules should be fixed deliberately and adhered to 
firmly, unless clearly erroneous. Vacillation is a 
serious evil.” Swayne, J., in Gilman v. Phila- 
delphia, 3 Wall. (U. S.) 713, 724. The Income 
Tax cases were argued twice at great length and 
were fully considered by the court. While the 
decision was widely criticized at the time it was 
rendered as overruling the earlier cases, all those 
cases were examined and distinguished on grounds 
more or less satisfactory. The later decisions rec- 
ognize these distinctions as valid and uphold the 
authority of the Income Tax cases themselves. 
Nichol v. Ames, 173 U. S. 509, 519, 520; Knowlton 
v. Moore, 178 U. S. 41, 52, 53, 79-83; Fairbank v. 
United States, 181 U. S. 283, 296; Patton v. Brady, 
184 U. S. 608, 618; Thomas v. United States, 192 
U. S. 363, 370; Spreckels Sugar Refining Co. v. 
McClain, 192 U. S. 397, 413. Even if the decision 
was not in harmony with the previous cases, it had 
the effect of overruling them, Asher v. Texas, 128 
U. S. 129, 181, 132. our of the Justices who took 
part in the decision of the Income Tax cases still 
remain on the bench—Chief Justice Fuller and Mr. 
Justice Brewer, who voted with the majority of the 
Court, and Justices Harlan and White, who dis- 
sented. In the later cases of Spreckels Sugar Re- 
fining Company v. McClain, and Knowlton v. 
Moore (supra), the opinions of the court were deliv- 
ered respectively by Mr. Justice Harlan and Mr. 
Justice White. Each of these Justices in these 
pag recognizes the principles established in 
the Income Tax cases as settled, 192 U. S., p. 413; 
178 U.S., pp. 52, 53, and no dissent therefrom has 
been expressed by any of the members of the court 
Since the time the decision was rendered. 
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By ARTHUR W. SPENCER 


HERE are other means of ex- 
tirpating the evils of monopoly 
than by the enactment of a drastic 
statute like that of King James I.! 
Exclusive franchises, despite the ancient 
rule against monopolies, seem not to 
have been always void at common law, 
and they are not an unmixed evil, for 
the early economic development of the 
United States was somewhat advanced 
by the granting of such franchises. 
One of the merits of American federal 
jurisprudence, up to 1890, was the fact 
that while curbing the powerful corpor- 
ation from working public injury to 
interstate commerce, it checked the 
state legislatures from arbitrarily im- 
pairing property rights exercised without 
detriment to the public welfare. The 
effect of this juridical policy was not to 
legalize monopoly, but to narrow the 
definition of unlawful monopoly in ac- 
cordance with justice, so as to include 
only practices savoring of business 
oppression. 

Until 1890, the year in which the 
Sherman act was passed, Congress 
left the law of monopoly practically 
in the hands of the Supreme Court. 
The result was that the law developed 
piecemeal, by gradual amplification, 
and was molded into a far more satis- 
factory form than would have been the 
case if the process had been hastened 
or interrupted by legislative enact- 
ments. The principle that a corporate 
charter is not to be tampered with, 
unless there are special circumstances 
analogous to those recognized under 
the British Constitution justifying legis- 





121 James I,c 3. 





lative interference, has thus beep 
preserved intact since the decision ip 
the Dartmouth College case.” 

The Dartmouth College case has 
provided a powerful check on the popu- 
lar impulse to impose unreasonable 
restrictions on business supremacy. 
The fundamental principle of this 
case, that franchises granted by charter 
are inviolable, was but a new phase of 
the ancient doctrine that no freeman 
shall be disseised of franchises and priv- 
ileges granted him by the king.* The 
theory that a corporate charter is a 
contract to which the state is a party 
is of course strange to the common law: 





24 Wheat. 518, 4 L. ed. 629. 

3Coke, Inst., pt. II, c. 29, (4), 3. 

“At onetime it may have looked as if the relation 
between king and subject was “the outcome of 
agreement,” and as if “‘the law of contract threat- 
ened to swallow up all public law.’’ (Pollock and 
Maitland, History of English Law, v, II, p. 233.) 
But that was in the age when feudalism was at its 
high-water mark. The grants which beginning 
with the borough charters and documents of 
liberties of the realm subtracted from the royal 
power marked the beginning of the decline of the 
feudal system, and it seems to have been not by 
agreement but by compulsion, not by contract but 
by gift, that a new relation of the king to his sub- 
jects came into being, and the private law of 
contract showed itself unable to cope with problems 
of public constitutional law. Instead of viewing 
a grant of liberties as made in expectation of the 
crown receiving the benefit of the strengthened 
allegiance of his subjects, it would perhaps be better 
to regard it as a concession practically without 
consideration. As Bracton put it, ‘‘a liberty is an 
evacuation of a servitude, and they regard each 
other as contraries, and do not remain together.” 
(De Legibus et Consuetudinibus Angliae, book i 
chap. 24, sec. 3.) Where, on the other hand, there 
was consideration, as in the case of the trading 
privileges and borough charters which were some- 
times sold by the crown for increased revenue, 
it is to be remembered that the modern law of 
contract was practically non-existent before the 
time of Edward I; thus there arose no doctrine of 
the necessity of consideration to validate an 
agreement under seal. On the contrary, the 
modern common law rule that a contract under 
seal will be enforced without proof of consideration 
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The problem confronting Chief Justice 
Marshall was that of ascertaining how 
proceedings so clearly violative of the 
spirit of the Constitution as those under 
discussion in the Dartmouth College case 
could be clearly shown to be in conflict 
with its letter also, and this problem was 
solved by a somewhat artificial inter- 
pretation of the clause relating to the 
obligation of contracts.° Whether 


—— 


may be historically traceable to the binding 
character with which charters were invested long 
before they could have come to be considered as 
partaking of a contractual nature. A deed of gift 
has always been, and now is, not less binding on 
the grantor than a formal contract meeting the 
requirements of the statute of frauds. In Magna 
Carta and the Charter of Liberties of Henry I there 
is phraseology suggestive of a grant without con- 
sideration. The rights of the grantee of a royal 
charter being protected by the common law rule 
that royal grants are irrevocable, as securely as 
rights against the private grantor were protected 
by the doctrine of estoppel by deed, there was no 
occasion for the creation of an artificial theory 
declaring the contractual character of all charters 
The Supreme Court could have formulated a 
doctrine of the constitutional security of rights 
granted by charter without invoking the aid of the 
contract theory, and could have done this not- 
withstanding its decision in Satterlee v. Mathewson 
(2 Peters 380). See, for example, Marshall’s 
temarks about the limits of legislative power in 
Fletcher v. Peck, 6 Cranch 87. 

5The disagreement between Marshall and Justice 
Johnson in the important forerunner of the Dart- 
mouth College case, Fletcher v. Peck (6 Cranch 87) is 
interesting, the former holding that the contract 
underlying the grant was executed on one side 
and practically executory on the other (‘‘a grant 
implies a contract not to reassert the right of the 
grantor,” p. 137), the latter that it was executed 
on both sides and therefore ‘“‘functus officio” (p. 
145). Whether the legislative side of the contract 
is executed or not depends on whether the legis- 
lative obligation is deemed to be that merely to 
make a valid and secure grant, or that to exercise 
a continuing protection of the terms of the grant. 
But just as the doctrine of estoppel in pats in- 
volves no theory of executory covenants, so the 
doctrine of the inviolability of charters need involve 
no similar theory. Marshall remarked obiter in 
Fletcher v. Peck that “a party is always 
estopped by his own grant” (p. 137). He did not 
develop the point. Had he done so he might have 
felt that it was totally unnecessary to propound 
any theory of contract, an innovation unnecessary 
with respect to the common law, which amply 
provided for the security of rights conferred by 
charter. Thus it was held, for example, by the 
Supreme Court before the Dartmouth College case 
came to be decided, that a legislative grant or 
confirmation of lands for educational purposes 


could no more be rescinded than other grants. 
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the expedient could have been avoided 
is a question which need not be con- 
sidered. That the end achieved justi- 
fied the means is indubitable, for it~ 
was clearly the intention of the framers 
of the Constitution to protect the rights 
of private property as truly as the 
obligation of private contracts. 
Round the fundamental principle 
of the Dartmouth College case, a prin- 
ciple of such importance that it prop- 
erly became in Marshall’s hands 
virtually a corollary of the federal 
Constitution, have successively clustered 
a group of subsidiary principles which 
have protected the public from its 
employment as a possible instrument 
of oppression. Thus an exclusive or 
permanent franchise is not to be pre- 
sumed to have been granted without 
express words to that effect in the 
charter. A monopolistic privilege 
therefore can arise only by express 
grant.’ The holder of such a privilege, 
if it has been granted in consideration 
of anticipated benefits to the public, 





Terrett v. Taylor, 9 Cranch 43. Moreover, four 
years before the decision was rendered in the 
Dartmouth College case, the Supreme Court, Justice 
Story writing the opinion, held without any refer- 
ence to the doctrine of contract, that the legislature 
of a state which had succeeded to the rights of 
the Crown could no more defeat the intent of a 
royal grant contained in the charter of a township, 
setting aside a specified share of the land granted 
for ‘‘a glebe for the Church of England,” than such 
a grant could have been defeated before the Revo- 
lution. Pawlet v. Clark, 9 Cranch 292. 

®Charles River Bridge v. Warren 
Peters 420, 9 L. ed. 773. 

7The learned dissenting opinion of Justice Story 
in the Charles River Bridge case can only be 
treated with the greatest respect, but without 
regard to the accuracy or inaccuracy of his con- 
tention that the ancient common law rule that 
grants of franchises are to be construed in favor 
of the grantor applied to grants out of the King’s 
bounty as opposed to those marked by a money 
consideration, one cannot readily agree with his 
remark that the rule of strict construction of 
charters is not so well suited to the American as 
to the English sovereign, for the American people 
so far recognize the public value of these franchises 
as to be unwilling to concede more than they 
actually stipulate for in terms. Regarded in this 
light, the decision in the Charles River Bridge 
case appears to have been reasonable. 


Bridge, 11 
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will not be disturbed in the enjoyment 
of it so long as public health and public 
morals do not suffer harm from the 
acts which the franchise permits.® 
A carrier holding such a privilege, how- 
ever, cannot use it to oppress the public 
by charging extortionate rates for the 
public service performed.? The holder 
of a monopolistic privilege, therefore, 
can often be prevented from using it 
as an instrument of oppression. And 
the corporation may also be divested 
of its rights under proper exercise of 
the power of eminent domain,!® or may 
be divested of them to enable the 
legislature to give effect to a public 
trust which cannot be abdicated.** Cor- 
porate privilege, notwithstanding the 
seemingly sweeping but actually in- 
complete decision in the Dartmouth 
College!” case, thus found itself properly 
subordinated to public right.!* 

The convenient term “‘reasonable’’ is 
useful in the law because of its very 
vagueness. It is one of the openings 
by which ethical concepts trickle 
through the wall of technical verbiage 
into the cold territory of the law to 
crystallize into frozen formulas. In 
the law of negligence, the term ‘‘reason- 
able care’ originated from a notion of 
propriety rather than of legality. 


8 New Orleans Gas Co. v. Louisiana Light Co., 115 
U. S. 650, 29 L. ed. 516, 6 S. C. 252; Northwestern 
Fertilizing Co. v. Hyde Park, 97 U.S. 659, 24 L. 
ed. 1036. 

*Granger cases, 94 U.S. 113, 24 L. ed. 77; Smyth 
v. Ames, 169 U. S. 466, 42 L. ed. 819, 18 S. C. 418. 

West River Bridge Co. v. Dix, 6 How. 507, 12 
L. ed. 535. 

"J ]linois Central R.R. Co. v. Illinois, 146 U. S 
387, 36 L. ed. 1018. 

2Supra. 

13Analogous results have been reached in patent 
law. Patent rights, like other property, are subject 
to the paramount claims of society, and the manner 
of their use may be regulated. Patterson v. Ken- 
tucky, 97 U.S.501. The government may maintain 
suits to set aside a patent when necessary, that the 
patentee may discharge public obligations, or even 
to enforce the rights of an individual. Mowry v. 
Whitney, 14 Wall. 434; United States v. Bell Tel. 
Co. 167 U.S. 224, 264; Same v. Same, 128 U.S. 315. 
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*‘Reasonable charges,’ likewise, are 
charges which are felt to be morally 
just rather than legally valid. And 
“reasonable restraint of trade”’ signifies 
nothing more nor less than an inter- 
ference with competition which is not 
regarded as giving the public unfair 
treatment. 

In consequence of the decisions dating 
from Munn v. Illinois,* a new concept 
of monopoly has arisen—a monopoly 
so unlike the old monopoly that it may 
safely be permitted to exist so long as 
it does not assert its monopolistic 
privilege in such a manner as to do 
the public any injustice. In Munn y. 
Illinois, a certain mode of corporate 
action was substantially condemned 
as unreasonable. Property devoted to 
a public use thereby becomes subject to 
public control for the common good. 
That principle was a point of departure 
for a new legal era, for we were then 
beginning to make over our law of 
monopoly. This new form of unlaw- 
ful monopoly condemned by the law 
up to the time of the Sherman act 
was the monopoly of business oppres- 
sion committed by means of unfair 
or unreasonable charges. The state 
could make contracts with corpora- 
tions which took the form of char- 
ters granting a franchise that involved 
complete suppression of competition, 
and the law did not declare such 
suppression of competition wrong- 
ful, finding the remedy rather, in the 
case of public service corporations, in 
the prohibition of unreasonable charges- 

In the light of these considerations 
the Sherman act, prohibiting all con. 
tracts, combinations, and conspiracies in 
restraint of trade, was to be interpreted. 
The phrase ‘‘in restraint of trade’’ was 
taken from the law of those covenants 
wherein one party promises to refrain 


494 U.S. 113, 24 L. ed. 77. 
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from carrying on the same business 
as the other party within a certain 
period of time or within a certain 
territory. Such contracts are clearly 
within the phraseology of the act, as 
are obviously all contracts of natural 
or artificial persons, so far as they relate 
to interstate commerce.® But it is 
unnatural to suppose that the framers 
of the Sherman act intended to repeal 
the rule which legalizes the so-called 
ancillary contracts, when they are only 
in “reasonable” restraint of trade.!® 
Neither is it to be supposed, in case the 
act applies to the contract between 
a state and a corporation, conferring 
on the latter an exclusive franchise, 
that it was intended to prohibit the 
granting of exclusive franchises which 
the law had not previously discounte- 
nanced. If then the act legalized 
ancillary contracts in restraint of trade 
when not oppressive, and legalized some 
charters of monopoly, and then pro- 
hibited commercial contracts “in re- 
straint of trade’? whether oppressive. 
or not, its framers succeeded only in 


15President Taft, when a judge of the Circuit Court 
of Appeals, writing the opinion of the court below 
in the Addyston Pipe case, took pains to point 
out that the contracts which under the common 
law are upheld as permitting a reasonable restraint 
of trade are ‘“‘merely ancillary’’ to the main con- 


tract (85 Fed. Rep. 271-302), and Mr Justice 
Holmes had the same distinction in mind when he 
wrote the dissenting opinion in the Northern 
Securities case (193 U.S. at p. 404). This principle 
has been clearly brought out by Mr. Charles E. 
Littlefield in an article on the Sherman anti-trust 
law (see 20 Green Bag 587). Can it be supposed 
that Congress ever intended to abolish the dis- 
tinction? 

President Taft in his speech to the committee 
which notified him of his nomination, speaking of 
needed amendments to the anti-trust law, citing 
the case of a corporation obligating itself to a 
purchaser of its good-will not to go into the same 
business within states covered by its previous 
business, and citing the illustration of a lawful 
strike of employees of an interstate railway, said 
that “neither case ought to be made a violation 
of the anti-trust law,” “‘suggestions for the neces- 
Sary amendment” of which have been made ‘‘to 
prevent its application to cases which it is believed 
pen never in the contemplation of the framers of the 

ute.” 
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concocting an absurdity. But this 
was plainly far from their intention. 
It was designed only to prevent un- 
reasonable restraint of trade, and the 
distinction which had previously pre- 
vailed in the case of ancillary contracts 
should have been imported into the law 
governing all contracts. The phrase- 
ology of the act might be vague, but 
it was not radical. The act was not 
intended to take a more drastic attitude 
toward monopoly or practices savoring of 
monopoly than the rigorous statute of 
King James. It did not radically alter 
existing law; it merely gave it statutory 
form and put more readily within reach 
of the Departmentof Justice the weapons 
for the prosecution of acts of busi- 
ness oppression. 

Suppose the phraseology of the act, 
instead of prohibiting contracts ‘“‘in 
restraint of trade,’ had forbidden 
contracts “interfering with competi- 
tion.”” In their popular sense, the two 
phrases have the same meaning. But 
there would have been no question that 
Congress intended only to proscribe 
unreasonable interference with com- 
petition. 

The ‘restraint of trade,’’ in fact, 
which Congress sought to forbid was 
simply business oppression. Problems 
of business oppression had been before 
the Supreme Court in the Granger 
cases!” and many other cases, and the 
test of ‘‘reasonableness’’ had frequently 
been applied with most satisfactory re- 
sults. The Court did not need to have 
ancillary contracts in mind, to apply 
the same test to problems arising under 
the Sherman act. 

The interpretation of the Sherman 
act which was to follow was destined 
to magnify public at the expense of 
private right in a somewhat startling 
manner. This was to come about only 


1794 U. S. 113, 24 L. ed. 77. 
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by the bare majority of one vote in 
the highest tribunal of the land, the 
members of which were by instinct con- 
servative; and this result is to be ex- 
plained not so much by the radical 
leanings of any of the judges as by an 
attitude of mechanical obedience to a 
command of Congress, in a spirit which 
seems to have assumed that Con- 
gress was seeking to create rather than 
to restate juridical principles. 

The artificial interpretation of the 
law dates from the opinion rendered by 
Mr. Justice Peckham in the case of 
United States v. Trans-Missouri Freight 
Association,'® in which he held that the 
Sherman act applied to reasonable as 
well as unreasonable restraints of trade, 
without any distinction whatever. 
When he wrote this opinion he had 
before him the opinion in the case of 
United States v. E. C. Knight Co.,'® 
in which case Mr. Justice Harlan had 
recognized, in a dissenting opinion pre- 
pared with much care, the propriety 
of a reasonable partial restraint of trade, 
citing Oregon Steam Navigation Co. v. 
Winsor,”® and many other cases. Mr. 
Justice Peckham was not bound by 
precedents within the United States 
Supreme Court to hold the Sherman 
anti-trust act applicable to contracts 
in reasonable restraint of trade. He 
did, however, feel himself bound by 
what appeared to him the obvious 
intent of the framers of the statute. 
Justice White, dissenting, declared that 
this construction of the Sherman act 
would be “‘tantamount to an assertion 
that the act of Congress is itself un- 
reasonable” (p. 344). With Justice 
White also dissented Justices Field, 
Gray and Shiras. This artificial 
decision, reached only by a bare majority 


18166 U. S. 290, 41 L. ed. 1007, 17 S. C. 540. 
19156 U. S. 1, 39 L. ed. 325. 
2020 Wall. 64. 
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of the court, has had the effect of mold- 
ing the law of interstate commerce 
in conformity to the imputed will of 
Congress. If the doctrines laid dow 
by the Supreme Court had been cop- 
trolled by such reasoning as that of 
Mr. Justice Harlan in the Knight case! 
of Mr. Justice White in the Trans. 
Missouri Freight Association case,” 
and of Mr. Justice Brewer in the North. 
ern Securities case** the present situa- 
tion would not have arisen. It was 
by no means incumbent upon the 
Supreme Court to adopt a literal, 
narrow construction of the Sherman 
act. It was within their province to 
interpret the spirit of the act and to 
differentiate clearly between the evil 
combinations which Congress wished 
to suppress under the authority of 
the interstate commerce clause, and 
the combinations which are not in- 
jurious to the public welfare and are not 
condemned as dangerous monopolies 
by the common law. Instead of the 
decisions of the Supreme Court being 
molded absolutely by an exceedingly 
strict construction of the act, the de- 
velopment of the law could have been 
brought about within the Supreme Court 
itself without violence to the statute, 
through the natural expansion of the 
common law to render it applicable 
to the phenomena of the modem 
industrial world. This, in fact, would 
have been the normal way of proceed 
ing. 

Mr. Justice Peckham in the next im- 
portant case to come before the court, 
United States v. Joint Traffic Assocu- 
tion,** refused to overrule the Trams- 
Missouri Freight case,”> three out of 
eight Justices dissenting, and he 


21156 U. S. 1. 

22166 . 290. 

73193 » 107. 

36371 . 505, 43 L. ed. 259. 
25166 . 290. 
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was bound by the authority of these 
two cases in Addyston Pipe and Steel 
Co. v. United States,”* and in Montague 
& Co. v. Lowry.” How easily any 
slight pressure of conviction on this 
subject could have affected the equili- 
brium of the court can be readily seen 
from the small majorities. Mr. Justice 
Peckham did not write the opinion in 
the Northern Securities case,”* it being 
rendered by Mr. Justice Harlan in 
accordance with the doctrines estab- 
lished in these earlier cases in which 
the late Justice had expressed the 
judgment of the court, and it is to Mr. 
Justice Peckham’s credit that in this 
case he concurred with Mr. Justice 
Holmes’s dissenting opinion, which was 
to the effect that when the restraint 
of trade is self-imposed, so as to affect 
only the parties to the agreement and 
not outsiders, such voluntary repudia- 
tion of competition is not to be viewed 
as unlawful. It is also to his credit 
that in the famous wall paper case,”® 
which held that debts to an illegal 
combination cannot be collected, he 
was one of the four dissenting Justices. 

From a reading of Mr. Justice Peck- 
ham’s opinions one gains an impression 
of logical cogency, clearness of style, 
and level-headed conservatism, and 
he was a judge whose chivalrous love 
of justice made him one of the most 
dignified ornaments of the modern 
bench. His decisions are models of 
lucidity. His labors were marked by 
gteat industry, remarkable purity, 
*175 U. S. 211, 44 L. ed. 136. 

7193 U.S. 38. 

193 U. S. 197. 


"Continental Wall Paper Co. v. Voight & Sons 
Co., 212 U. S. 227. 
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freedom from partisan bias, and a deep 
sense of duty, and he was one of the 
most forceful and likable of the nine 
Justices. It would hardly be con- 
tended, however, that he was the equal 
in learning or acumen of some of his 
colleagues. In his judgment in the 
Addyston Pipe case* is an intimation 
to the effect that it is unnecessary to 
prove any diminution in the quantity 
of sales to show a restraint of trade, and 
the logical consequences of such a 
theory, supposing it tenable, receive 
no consideration.*! 

In consequence of these decisions 
the Supreme Court, having adopted 
an artificial construction of an act 
which must stand on account of the 
operation of the principle of stare 
decisis, has virtually put Congress in 
the position of having enacted a piece 
of experimental legislation which in 
its practical working has turned out 
to be injudicious. As a matter of fact 
the Sherman act was not an experiment, 
and had it been construed differently 
its usefulness might well have been 
permanent. As the Supreme Court 
is committed in this instance to the 
motto nulla vestigia retrorsum, the only 
means of exit available from a difficult 
position is for Congress to repeal or 
substantially amend the Sherman act, 
treating it as a wasted opportunity. 
It would be better, moreover, to have 
no federal anti-trust statute whatever, 
than to have another which, like this, 
were again to impede the symmetri- 
cal and proper development of the law 
of interstate trade. 


30175 U. S. 211. 
31175 U. S. 244-5. 





Hints to Witnesses 


By IRA JEWELL WILLIAMS, OF THE PHILADELPHIA BAR 


“A child should always say what's true ; 
And speak when he is spoken to; 
And behave mannerly at table, 
At least so far as he is able.”’ 


TEVENSON’S “The Whole Duty ofa 
Child’’ might be so paraphrased as 
to cover the whole duty of witnesses. For 
of course, above everything, a witness 
should tell what is true. He is sworn 
to tell the truth, the whole truth and 
nothing but the truth; and this under- 
taking, whether regarded as a mere 
promise, binding upon his honor, or as 
a solemn obligation made more im- 
pressive, under the old oath, by the 
phrase ‘‘and so you shall answer to God 
at the last great day,’ even though 
entered upon with the best of intentions, 
is discharged but ill unless the witness 
prepares himself, so far as possible, to 
properly play his part in the drama of 
justice. 

To “say what’s true’’ seems such an 
easy thing, and yet, of course, there is 
implicated therein the conception of 
truth itself, as to which there has been 
conflict ever since the Roman Vice-regent 
first questioned, ‘“What is truth?” 

In the first place, if there is any 
legitimate way in which a witness’s rec- 
ollection can be refreshed as to what 
actually did happen, and how it hap- 
pened, these accessories should be 
availed of. A witness should never go 
on the stand to testify to a matter 
which partly transpired in writing, 
whether such writing was a contract or 
correspondence, or whether there are 
in existence memoranda which were 
made at the time, without going over 
carefully all these things, and, so far 


as he may, placing himself again in the 
midst of the scenes which he is about 
to describe. It is a trite saying that 
human memory fails, but that writing 
never forgets. Forgeries are so rare that 
it may be safely said that where recol- 
lection differs from the document, human 
memory is almost sure to be at fault. 
No witness, therefore, discharges the 
solemn duty which rests upon him with- 
out making sure that the thing as he 
recalls it is not contradicted or dis 
placed by some writing which must be 
correct. There is another thing which 
an intelligent witness should be able to 
do, and that is to see to it that his tes 
timony does not conflict with the con- 
ceded or assumed facts in the case. 
Both sides may be at one as to a large 
part of a certain set of facts, and yeta 
witness is called on one side or the 
other, part of whose testimony runs 
counter to that which both sides are 
willing to concede. It may be that 
one side has conceded too much, and 
under those circumstances, of course, 
the witness should not be criticised; but 
self-interest is such a powerful factor 
that it is not lightly to be assumed that 
the other side has conceded too much, 
and the chances are that the witness 
has ‘spoken in haste.” If he had 
known before he went on the stand 
what the conceded facts in the case 
were, his confidence in his recollection 
to the contrary might well have bee 
dispelled. 
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It is perhaps impossible to describe 
the golden mean between hesitation 
and overpromptness. The time which 
it takes to grasp a question and begin to 
reply depends, of course, partly upon 
the character of the question and in 
part upon the mental characteristics of the 
witness. Assuming, of course, that the 
witness intends to tell, and is telling, 
the whole truth as he knows it, an 
ethical obligation rests upon him to 
endeavor to tell the truth in such a way 
as to endeavor to promote confidence and 
belief. For, being sure that he is right, 
ex hypothesi the judgment will not be 
right unless he is believed, so that the 
conscientious witness is pardonably a 
zealot for his side to the extent that he 
wishes his own testimony to be accepted 
as true and correct. Now, extreme re- 
luctance or over-hesitation is likely to 
be as fatal to belief as overreadiness in 
teplying. The former, however, while 
it may lead to a possible question as to 
the entire frankness of the witness, is 
the safer side on which to err, as it per- 
mits of an opportunity to fully under- 
stand the question and its exact pur- 
port, and to decide, first, whether the 
witness knows of his own knowledge the 
answer, or any part of it, and if so, just 
what the witness does know. Perhaps 
one of the most prolific sources of mis- 
carriages of justice is stupidity or want of 
teal conscientiousness of witnesses in 
judicial proceedings. Intentional per- 
jury less rarely results in a legal wrong 
than stupidity or carelessness on the 
part of witnesses. 

Stupidity is incurable and no more 
to be ministered to than a mind dis- 
eased. Possibly a very able and con- 
scientious solicitor may, however, by 
going over and over a witness’s testimony 
and applying to it the searching light 
of his own experience, lead the witness, 
in perfectly good faith, of course, to 
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eliminate that which is manifestly im- 
possible or contradictory to the undis- 
puted facts, and further, to some ex- 
tent, by cross-examination in the office, 
to warn the witness against some of the 
more obvious pitfalls which may be 
laid for him by opposing counsel. 
Carelessness in a witness may be 
prayed over but cannot be guarded 
against. Even the dictates of manifest 
self-interest do not seem to be sufficient 
to guard against this vice. By careless- 
ness, I mean a failure to grasp the 
exact scope and purport of the question. 
What is behind the question may or 
may not be apparent,—according to 
the intelligence of the witness. His 
interlocutor is, of course, shooting from 
masked batteries, but what the question 
means should be plain and clear to the 
witness before he attempts to answer it. 
It is astonishing how often a palpable 
trick, such as the use of loose language, 
or words having a double meaning, or a 
question calling for a conclusion not 
of fact but really of law, or ques- 
tions calling for a conclusion which 
may be a conclusion of law or of fact, 
is permitted to succeed. One of the 
favorite devices in clever cross-examina- 
tion is to ask for an explanation when 
no explanation is possible and then to 
evoke by the persistent ‘‘why” an 
imagined chain of mental processes 
which can be made to look absurd in 
the light of unquestioned facts. The 
“why” question is one which should 
never be answered offhand. I venture 
to say as a matter of psychology that it 
is very rarely that a witness can say, 
especially as to an unimportant part of 
the transaction, just why he did one 
thing rather than another, or did a 
thing: in a particular way rather than 
in another, and yet the old device is 
used again and again and witnesses go 
on to their own detriment and downfall, 





622 


painfully attempting to manufacture 
reasons which can be shown to be ridic- 
ulous or impossible. I recall one case 
where there was a contract which did 
not call for the delivery of stock with 
power of attorney attached. This con- 
tract, which was an option for the pur- 
chase of the controlling stock in a cor- 
poration, was in fact delivered, together 
with the stock itself, with power of 
attorney executed in blank, to the plain- 
tiff. Afterwards, one of the defend- 
ants being bribed to sell his stock to 
another for a large price, got access to 
the stock by pretext, and destroyed 
the formal power of attorney and sold 
to the plaintiff's enemy the stock which 
he had agreed to sell plaintiff, carrying 
with it the control of the corporation. 
In cross-examining the plaintiff as to 
the delivery of the stock and power of 
attorney, the opposing attorney got the 
witness to say that it was delivered 
in accordance with the agreement. This 
admission was regarded by the trial 
judge as of great importance. The 
fact was that nothing was said as to 
the character of the delivery of the 
stock and the power of attorney, but 
they were delivered in order to protect 
the plaintiff in his option. This in- 
cautious admission, however, lost the 
plaintiff his case. If he had been a 
shrewd and careful man, he would have 
answered in such a way as to show 
merely what the contract was; that 
after the contract was executed and 
delivered, one of the defendants had 
thereupon delivered to him the certifi- 
cate of stock, together with a power of 
attorney executed in blank, and that 
at that time nothing was said as to why 
that was done. If pressed as to the 
reason why, he could either have de- 
clined to give a reason, or he could have 
said that the delivery was made in 
order to assure to him the certain 
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exercise of the rights given by the 
contract. 

Like Stevenson’s child, as a rule, the 
witness should only speak when he jg 
spoken to. He should not volunteer 
anything except that when he is asked 
a question which with apparent inno. 
cence could readily be answered “‘yes” 
or ‘‘no,”’ he has a right to qualify a plain 
“yes” or ‘‘no.’”’ This, of course, happens 
most often in the case of experts. The 
“yes, but I will explain’ and ‘“‘no, but 
I will explain’’ of one of the distinguished 
expert witnesses for the Commonwealth 
in the case of Commonwealth v. Quay, 
which was tried before Judge Biddle in 
the Court of Quarter Sessions of Phila- 
delphia County several years ago, still 
linger in the writer's memory. 

It is a mistaken notion that a witness 
is bound to answer ‘‘yes’”’ or “no.” 
It is surprising that such should have 
ever been the received theory, but then, 
the hunting down of witches and the 
expounding of the doctrine of witch- 
craft were regarded as proper judicial 
functions only a century or two ago. 
The theory as to a categorical reply was 
completely exploded by the gentleman 
who propounded the question ‘‘When 
are you going to stop beating your wife” 
and demanded a categorical answer. 
If the lawyer attempts to tell you that 
you must answer “‘yes’”’ or ‘“‘no,’’ you 
have the right to say that the question 
is one which is not susceptible of a cate- 
gorical answer. This should floor coun- 
sel for the moment. 

Mannerly behavior on the part of 
witnesses includes keeping one’s temper 
under almost all provocations. Cross 
examination for the purpose of testing 
your memory is not intended to be and 
should not be regarded as insulting. 
It should, therefore, not be resented. If 
the cross-examination transcends all 
bounds and your patience is exhausted, 
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asharp retort will not necessarily injure 
your testimony with the jury. The 
jury sympathizes with the witness more 
than with the lawyer, and while mere 
smartness for the sake of being smart, 
or because of a too expansive personality, 
is to be deplored, you will be sure of a 
sympathetic audience if you are in the 
right and counsel in the wrong. 

Do not repeat the question as it is 
asked you by counsel. If you do not 
understand the words of the question, 
ask to have it repeated. Some wit- 
nesses have an annoying habit of re- 
peating every question. This, of course, 
results in loss of time and is likely to 
cause irritation on the part of the judge 
and is fairly open to the criticism that 
the witness is shuffling or evading in- 
stead of meeting the question fairly and 
frankly as it is put. Of course, here is 
the underlying difficulty of human tes- 


timony. A man’s manner may inspire 
confidence, either because of his actually 
telling the truth or because he is a good 
actor, and a man’s manner may be so 
unfortunate as to throw a cloud upon 
his testimony when in fact he is the soul 


of truth and honor. These, however, 
are the exceptions. 

Occasionally a witness comes to the 
stand who insists upon qualifying every 
answer by some phrase as “‘to the best 
of my knowledge.”’ I once heard a 
judge say that he was of opinion that a 
witness that did that habitually and 
constantly was throwing a sop to his 
conscience and was unworthy of im- 
plicit belief. While this may have been 
an extreme criticism, not fairly appli- 
cable even in a majority of cases, still 
a witness by using this form of ex- 
Pression may affect the weight of his 
testimony. While a witness, believing 
as he does in the truth of his own tes- 
timony, must, if the fact testified to 
is the very foundation of the case, 
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therefore believe in the rights them- 
selves of that cause, yet he should be 
careful not to identify himself with that 
cause if he is not in fact a party. 
This is more apt to occur if he is an 
employee of or directly connected with 
one of the parties. I remember very 
effective use being made of the slip of a 
witness, an employee of the defendant, 
who referred to the defendant’s attor- 
ney as “my lawyer.” If his story was be- 
lieved, there should have been a verdict 
for the defendant, yet the verdict was for 
the plaintiff. It was argued to the jury 
that he had so completely identified him- 
self with the defendant’s case, that he 
was, of necessity, somewhat biased. 

Hugo Munsterberg in ‘‘On the Witness 
Stand” has given the results of many 
experiments in connection with the 
“reaction time’ in the same subject, 
and by a comparison of the length of 
the pause before an answer is given to 
a question with the time usually taken 
by the same person, has attempted to 
frame a test of the spontaneity of the 
response as bearing upon the good 
faith of the answer. This, of course, 
assumes that every delay is caused by 
deliberation over not what the true an- 
swer is, but what the witness considers it 
is most convenient or desirable to reply. 

In ‘‘Truth in the Witness Box”’ in the 
Spectator for December 21, 1907, 
the author gives a reminiscence of a 
noted murder in which the prisoner 
went on the stand in his own defense 
and while suffering under the weight 
of obviously false denials made pre- 
viously or shortly after his arrest, yet 
secured belief in his innocence. The 
prisoner had also attempted to manu- 
facture an alibi, the fact being that he 
had been with the murdered woman the 
night of the murder but two or three 
hours previously to its perpetration. 
We quote :— 
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“And yet, astonishingly foolish as that 
pretense was, the very folly of it grew into a 
point in his favor. The alibi he tried to set 
up was useless. It only accounted for his 
actions till midnight. The woman was mur- 
dered at three in the morning. Once more 
the case becomes topsy-turvy. If he was 
the guilty man how could he have tried to set 
up so ridiculous an alibi? With the woman’s 
blood hardly washed off his hands, with the 
sight of her body still blotting his eyes, with 
the remembrance still vivid in his mind of 
walking out from that haunting room into the 
cool silence of an autumn morning, would a 
guilty man’s mind work and puzzle over the 
harmless hours between six and eleven the 
night before? Of course not. It would be 
the morning hours that would be crying out 
to him. He would be trying to get away 
from the dawn, not from the night. 

“From one point of view it was perhaps in 
Wood’s favor that throughout the trial he 
never seemed to realize that he was in danger. 
A guilty man could not be supposed to have 
such confidence. But what a curious, pitiful 
picture such a prisoner made in the witness- 
box. Could anything be more baffling to 
counsel than his shortsighted prevarications, 
his quibbles, his dramatic attitudes, his 
apparently complete inability to understand 
that he must for his own sake, tell ‘the truth, 
the whole truth, and nothing but the truth’? 
At one time his concern seems to be to deny 
that he frequents public-houses, at another 
to repudiate acquaintances with loose women, 
at another to be unnecessarily polite; but 
not, first and foremost, to blurt out the truth. 
‘Did you kill Emily Dimmock?’—the blunt, 
straight-flung question demands a _ direct 
answer. ‘It’s ridiculous,’ is the reply. ‘Is 
Crabtree’s evidence true?’—‘I ask God to 
destroy me this moment if I have ever been 
in the house with Crabtree.’ ‘Have you been 
in the habit of using the ‘Rising Sun’’’? ‘I 
have lived in the neighborhood all my life, 
within a stone’s throw of it. I may have gone 
there occasionally with a friend. I must be 
with a friend before I go to a public-house as 
arule.’ He is unable to see, apparently, how 
little it matters in the urgent, present case, a 
case of murder, whether he goes alone into 
a public-house or with a friend, ‘as a rule.’ 
Pressed on the most important point of all, 
as to why he was so anxious to cover up his 
doings on the Wednesday night, his reasons 
are more wrongheaded still. He had his people 
4° consider; he had himself to consider, he 
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urges, unaware of the irony of the plea; he 
knew the ‘Rising Sun’ had a rather bad repy. 
tation—he did not wish to hurt the pm. 
prietor’s feelings in saying so—and he thought 
it would be very unpleasant to be associated 
with such people. At intervals it is only 
with the greatest difficulty that he can be 
got to give a plain answer. He is showna 
charred fragment of paper on which there are 
scraps of his writing. ‘It has the appearance 
of a copy,’ he assents, apparently thinking 
that his counsel does not want him to own the 
writing. His counsel reassures him: ‘It is 
my handwriting,’ headmits. For a moment, 
apparently, he had thought it might be unsafe 
to tell the truth. Yet all the while he is an 
innocent man, he knows himself to be inno- 
cent and cannot understand that only the 
truth will help him to prove his innocence. 

“It may be that the law which allows an 
accused man to give evidence on his own be- 
half has hanged as many criminals as it has 
helped. But what is unquestionable is that 
an innocent man determined to speak the 
absolute truth, concealing no single detail, 
even though this or that detail looks to him 
as if it were damning evidence against him, 
stands in an almost impregnable position. 
He may find himself making admission after 
admission which apparently tightens the rope 
around his neck; his own story may seem s0 
unlikely as to be incredible. But he will 
never be shaken out of his story; and suddenly, 
perhaps by the oddest, most contradictory 
chance, light breaks in; his seemingly wild 
contention becomes probable, possibly be- 
comes established and unquestionable by 
means of one of the very admissions which 
seemed to him likely to tell most against him. 
An innocent man telling the truth, indeed, is 
like a man crossing a cataract by a bridge of 
which the wood is apparently rotten in places, 
but is in reality strengthened and secured by 
a core of steel. His only chance of getting to 
the other side is going forward boldly. To 
distrust the planks is either to go back or in 
trying not to step on them, to slip into the 
river. In the case which has just ended there 
was more than one moment when the accused 
man looked like slipping; his counsel held him 
on his way, and the steel took him over. He 
may not come out of the case with an in- 
creased respect for himself, but there is pos 
sibly no one who has followed the course of a 
very remarkable trial who has come out 
of it with a greater respect than he for the 
truth.” 
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Articles on Topics of Legal Science 
and Related Subjects 


Accord and Satisfaction. ‘‘Acceptance of 
Check for Less Than Debt: Discussion of 
Question as to Whether or Not Action will 
Lie for the Balance Due.’’ By Horace A. 
Reeve. 7 Law and Commerce 297 (Oct.). 


“If... . there is a real dispute between 
the parties as to the amount due from the 
debtor to his creditor, the former may tender 
money, a check or any other property to the 
creditor on the express condition that if re- 
ceived by creditor it is to be in full payment, 
accord and satisfaction. ... In such case, both 
parties understanding the terms upon which the 
tender is made, if the creditor accepts the 
tender, the law implies an acceptance also 
by him of the terms under which the tender is 
made and that there has been an ‘accord and 
satisfaction’ between the parties.” 


Armaments. ‘England and Germany— 
Peace or War?” By Dr. Gerhardt von 
Schulze-Gaevernitz, Pro-rector of the Uni- 
versity of Freiburg. American Review of 
Reviews, v. 40, p. 602 (Nov.). 


“Between equals the question of disarma- 
ment at sea could be seriously discussed, 
disarmament for us possible only on the basis 
of a balance of power between the great 
nations. England, the United States, Ger- 
many, Japan, France, and possibly ultimately 
also Russia and China, will represent in the 
twentieth century the single nations that 
would form such a system of maritime balance 
of power. The age of dominance at sea by 
any single nation is approaching its end, to 
the advantage above all of the United States, 
for the Monroe Doctrine was never safe from 
attack under the dominance of a single state.’’ 


By Lord Courtney of 
96, p. 


“Peace or War—I.”’ 
Penwith. Contemporary Review, v. 
385 (Oct.). 


“The citizens of the United States are not 
always thinking about Canada, but I believe 
the unrevealed thought of almost every one 
of them is that Canada will in the fullness of 
time be joined on to the United States and 
become one with them. . . . I do not myself 
accept this dream with acquiescence, much 
less with satisfaction, and again still less with 
desire. The political organization of Canada 
1s, in my judgment, better than that of the 
United States, and it possesses a flexibility 
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went to press are not ordinarily covered in this 
department. 


and a power of self-adjustment which }the 
citizens of the Republic might well envy. ... 

“Mr. Root well observed a few months 
since that diplomatists and statesmen are 
powerless unless backed up by the great body 
of the people who stand behind them, and he 
deplored the inconsiderateness and thought- 
less unwillingness to make concessions too 
often characterizing popular opinion. Be it 
his care, on one side, and that of Canadian 
statesmen, on the other, to strengthen and 
develop a more sober and sustained temper 
of mutual friendship.” 


See European Politics. 


Attorney-General. See Interstate Com- 
merce, Legal History. 


Bailments. See Contract. 


Capital Punishment. “Capital Punish- 
ment.”” By Ben G. Kendall. 43 American 
Law Review 667 (Sept.—Oct.). 

“Capital punishment necessarily excludes 
the reformatory object. It excludes also the 
punitory theory, for the ancient rule of a life 
for a life as | ge per se, is entirely obsolete 
in nations of advancement. It is therefore 
dependent solely for its legitimate infliction 
upon the prohibitory principle. 

“‘Whatever is necessary to be done, or 
most expedient to be done, in the preserva- 
tion of the political organization, may be 
done. This right is subject to one limitation 
only, namely, that unnatural or brutal penal- 
ties may not be levied... . If the right in 
society to preserve itself is admitted, the 
right to inflict whatever penalties that are 
deemed necessary to accomplish this preser- 
vation inevitably follows. ... The abate- 
ment of the death penalty would leave no 
substitute as a punishment for the crimes to 
which it is incident, at all adequate to their 
gravity.” 

See Evidence. 

Casablanca Case. The documents of this 
case, including the decision rendered by the 
Permanent Hague Court of Arbitration May 
22, 1909, are printed in 36 Journal de Droit 
International Privé, pp. 1246-1255. 

Codification (Great Britain). ‘‘The Codifi- 
cation of the Law of Trusts.” By Walter 
Gray Hart, LL.D. 44 London Law Journal 
585 (Oct. 2). 

“A distinguished judge of the Chancery 
Division wrote: ‘I strongly deprecate any 
such attempt as the present to codify the law 
of trusts. I fail to see any necessity for it, 
and I believe that the result of an act of that 
nature would seriously hamper the adminis- 
tration of justice.’ With the greatest possible 
respect to so eminent an authority it may be 
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pointed out that the codes we already have 
do not seem to have hampered the adminis- 
tration of justice at all. On the contrary, 
Sir Mackenzie Chalmers testifies in regard to 
the Bills of Exchange Act, 1882, that ‘mer- 
chants and bankers say it is a great con- 
venience to them to have the whole of the 
general principles of the law of bills, notes 
and cheques contained in a single act of a 
hundred sections.’ 

“Another eminent judge expressed the 
opinion that if the bill became law the admin- 
istration of justice in the Chancery Division 
would be seriously interfered with, adding 
that ‘it appears obvious that equity, which 
to a very large extent owes its origin to excep- 
tions from common-law rules of universal 
application, is that branch of law which is 
least susceptible of codification; or, in other 
words, of being itself reduced to a series of 
tules of universal application.’ Much the 
same point was taken by a distinguished 
Chancery counsel, who is himself the author 
of an excellent text-book on the law of trusts, 
and who wrote that the bill was entirely mis- 
conceived in principle, and that ‘to crystallise 
equity (the very nature of which is to modify 
legal rights in particular cases where they 
would cause injustice and necessarily implies 
large judicial discretion) seems to me a nega- 
tion of its first principles.’ 

“It is respectfully submitted that the 
Partnership Act, 1890, proves these criticisms 
unfounded. The law of partnership is very 
largely the creation of equity. The Act has 
been in operation nearly twenty years, and it 
does not seem to have interfered with the 
administration of justice in the Chancery 
Division. On the contrary, it appears to 
have proved itself a great convenience to all 
concerned. - This objection to codification is, 
in fact, of the same character as that so fre- 
quently urged by its opponents, and, indeed, 
put forward in slightly varying language by 
several other critics of the Trusts Bill— 
namely, that a code lacks the flexibility of 
uncodified law and stifles development. This 
has always been the main contention of those 
opposed to codification from Savigny to the 
present time, but it seems to be sufficiently 
answered by the test of experience. The 
growth of law does not appear to have been 
stifled in those countries which have codes, 
and Savigny’s own country years ago framed 
and passed into law the completest and most 
scientific series of codes that have ever been 
promulgated. No country that has codified 
its law has ever indicated the slightest desire 
to revert to the uncodified system.”’ 


Contempt. ‘The Summary Process to 
Punish Contempt, II.” By John Charles 
Fox. 25 Law Quarterly Review 354 (Oct.). 


“At the present day there can be no com- 
plaint that this branch of the law is adminis- 
tered in an arbitrary manner by the judges, 
but there are some blemishes in principle 
which it might be well to remove. Thus, the 
power to examine an offender by interroga- 
tories might be entirely abolished; a right 
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of appeal might be given in all cases of cop. 
tempt in which the right does not already 
exist; a limited power to fine and imprison 
might be given in the case of contempts 
punished by summary process; contempts 
punishable by indictment or information 
might be clearly defined.” 


Contract. ‘“‘The Relation Between Con. 
tracts of Service and of Bailment.”’ ByC. B. 
Labatt. 45 Canada Law Journal 537 (Sept), 

“In England the distinction between the 
two classes of contracts . . . has become less 
important since the passage of a statute under 
which bailees of chattels, etc., may be found 
guilty of larceny if they fraudulently con. 
vert such chattels to their own use. Enact- 
ments of the same tenor are presumably in 
force in most, if not all, of the British posses. 
sions and of the American states.” 

See Accord and Satisfaction, 
Property and Contract. 


Copyright. ‘‘De la Revision en 1908 de 
la Convention de Berne pour la Protection 
des Cuvres Littéraires et Artistiques.” By 
Joseph Dubois. 36 Journal de Droit Inter- 
national Privé 954. 


Pleading, 


‘‘Nous sommes personellement trés con- 
vaincu qu’ainsi que l’a déclaré le journal le 
Droit d’Auteur, organe official de 1’Union, 
‘la Convention nouvelle réalise a peu prés le 
maximum des concessions que peuvent étre 
obtenues dans la phase actuelle de 1’ évolution 
du régime international en matiére de droit 
d’auteur.’ ”’ 

“An English-Speaking Copyright League.” 
By W. Morris Colles. Fortnightly Review, 
v. 86, p. 659 (Oct.). 

“The revision of the Berne Convention 
must inevitably involve the whole question 
of the copyright relations between Great 
Britain and her Colonies and Dependencies. 
. . . It is, again, perfectly well known that 
Germany and the United States have entered 
into an arrangement whereby the patents of 
each country are to rank as though they were 
manufactured in the other. There is not, 
it will be admitted, any prima facie reason 
why a similar discriminating arrangement 
should not be concluded between Great 
Britain and the United States.”’ 

Corporations. ‘‘Legal Characteristics of 
Japanese Business Associations: A Compari- 
son Between such Associations and American 
Partnerships and Business Corporations.” By 
Yai Hang Yang. 58 University of Pennsyl- 
vania Law Review (Oct.), 61 (Nov.). 

“The business associations known to the 
Japanese law are ... six in number. The 
partnership of the Civil Law, the four asso- 
ciations recognized by the Commercial Code, 
and the Société en Commendité organized undet 
the first Commercial Code. Indeed, this 
société en commendité under the Code of 1893 
is still the most popular form of business 
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organization, though, of course, no new 
organization of this kind can now be formed.”’ 

“The Companies (Consolidating) Act, 1908.” 
By Frank Evans. 25 Law Quarterly Review 


348 (Oct.). 

“These little defects do not prevent the Act 
being described as, on the whole, a well-drawn 
statute. It has, we believe, been so far found 
impossible to make a consolidation Act 
perfect. The Act compares most favorably 
with its predecessor, the Employers’ Liability 
Insurance Companies Act, 1907. This is 
an example of the very worst style of legisla- 
tion.” 

See Interstate Commerce, Monopolies. 

Criminology. ‘‘Hereditary Criminality and 
its Certain Cure.” By Judge Warren W. 
Foster, Court of General Sessions, New York 
County. Pearson’s Magazine, v. 22, p. 565 
(Nov.). 


“Vasectomy is known to the medical pro- 

fession as ‘an office operation’ painlessly 

ormed in a few minutes, under an anzsthe- 

sia (cocaine), through a skin cut half an inch 

long, and entailing no wound infection, no 
confinement to bed.... 

“While scientists have studied this subject, 
fraught as it is with appalling public im- 
portance, popular ignorance touching it is 
amazing. It certainly deserves the most 
careful consideration of all who are interested 
in the diminution of crime and the uplifting 
and betterment of the human race.”’ 


Declaration of London. “La Declaration 
de Londres de 1909 sur Divers Points de Droit 
Maritime.” By Prof. N. Politis. 36 Journal 
de Droit International Privé 897. 


A detailed exposition of the subjects cov- 
ered by the various articles of the Declaration 
and of the proceedings of the Conference, with 
little in the way of criticism. 

“Jamais encore Conference n’avait été 

réparée de maniére plus méthodique. Chaque 
ays élabora un mémorandum exposant ses 
vues ou sa pratique sur les différentes ques- 
tions indiquées. . . . Suivant la juste obser- 
vation de M. Louis Renault, ces bases de dis- 
cussion pouvaient étre considérées comme des 
hotographies de la coutume maritime. Les 
ouvernements n’avaient qu’a y faire les 
tetouches nécessaires pour arriver a un accord.” 
_ The text of the Declaration is printed in full 
gaa in this same number, pp. 1231- 

“The Declaration of London.” 
Review 421, p. 464 (Oct.). 

_ “The unforeseen increase of international 
intercourse, and the political developments 
during the two following generations, have 
brought about that alteration of conditions 
which has made possible the birth both of the 
Conventions produced by the Peace Confer- 
ences at the Hague and of the Declaration 
produced by the Naval Conference of London. 

unprejudiced examination of this latter 
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must lead to the conviction that, on the whole, 
the interests of this country are not only not 
endangered by its stipulations, but are ren- 
dered even more secure.” 

“Enemy Character after the Declaration 
of London.” By L. Oppenheim. 25 Law 
Quarterly Review 372 (Oct.). 

“There remain several points unsettled, 
since neither the Second Hague Peace Con- 
ference of 1907 nor the Naval Conference of 
London of 1908-9 succeeded in agreeing upon 
a compromise concerning the old controversy 
whether nationality exclusively, or also 
domicile, should determine the neutral or 
enemy character of individuals and their 
goods, and further, whether or not neutral 
vessels acquire enemy character by embarking 
in time of war, with permission of the enemy, 
upon such trade with the latter as was closed 
to them in time of peace (Rule of 1756).” 

Defamation. ‘‘Absolute Immunity in Defa- 
mation: Judicial Proceedings.’’ By Van Vech- 
tenVeeder. 9 Columbia Law Review 600 (Nov.). 

Continued from the June number of the 
same review (see 21 Green Bag 402). A 
model treatment of the subject, with copious 
footnotes treating the decisions bearing upon 
the points brought out in the text. 

“It is commonly stated in this country 
that the court or tribunal must have juris- 
diction of the proceeding. But there is no 
modern case in which immunity was denied 
for want of jurisdiction. .. . 

“It was formerly the rule in England that 
—— in judicial proceedings were abso- 
utely privileged only when they were rele- 
vant or pertinent to the proceeding. But 
this limitation has now been abandoned in 
England, and immunity attaches, as pointed 
out above, to every publication in the course 
of judicial proceedings which has reference 
or relation thereto, although it may be imma- 
terial or irrelevant to the issues involved. 
In this country, however, it is almost uni- 
versally held that the publication must be 
relevant or material to be absolutely pro- 
tected. The only exceptions are that in 
Maryland the English doctrine has been 
adopted with respect to witnesses, and in 
Vermont with respect to jurors, although the 
courtsof Kentucky, Alabama and Texas have 
expressed opinions favorable to that view. 
Much judicial eloquence has been expended in 
support of the American doctrine.” 


Equity. See Mutuality, Pleading. 
Ethics. See Government. 


European Politics. ‘‘The Terror on Europe’s 
Threshold.”” By E. Alexander Powell, F. R. 
G.S. Everybody's, v. 21, p. 692 (Nov.). 

This writer says that five men run Europe. 
‘Five men— King Edward, Monsieur Isvolsky, 
William Hohenzollern, the Archduke Franz 
Ferdinand and Cardinal Merry del Val—com- 
prise ‘Europe’; these five and no more. There 
used to be two others; but one of them, Von 
Biilow by name, has passed into that realm 
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of obscurity from which few statesmen return, 
and the other, the most sinister figure of them 
all, is a prisoner in a Salonikan villa.” 

Franz Ferdinand of Austria he calls ‘“‘one 
of the most mysterious figures in the Europe 
of today. Forty-six years old, a student, a 
thinker, horticulture his only hobby, married 
morganatically to the ountess Sophie 
Chotek, . . . if he had not been born an 
archduke he would have been a Jesuit.”’ 

Between Emperor William and Franz Ferdi- 
nand of Hapsburg—‘‘was ever a more ill- 
mated pair—lies the fate of Europe.” 


Evidence. ‘‘Circumstantial Evidence.’’ By 
Clark Bell, LL.D. 27 Medico-Legal Journal 
56 (Sept.). 


A reprint of the recent symposium in the 
New York Herald on the question: ‘‘ Would 
you, if you were on a jury, send a man to the 
electric chair on purely circumstantial evi- 
dence ” 

“Always lawyers have taken opposing yiews, 
one side arguing that circumstantial evidence 
is the best possible, the other that no man 
ever should be deprived of life on any testi- 
mony that is not absolutely direct.” 


Extradition. ‘‘De l’Extradition en Matiére 
De Crimes Soidisant Politiques.” By S. G. 
Archibald. 36 Journal de Droit International 
Privé 1015. 


This is a note on the facts of the Rudowitz 
case and is based on Professor Maxey’s article 
in the April (1909) number of the Green Bag 
(21 G. B. 147). The author does not attempt 
to throw any light on the difficult question of 
the exact definition of a political crime:— 

“La difficulté inherente a toutes ces ques- 
tions d’extradition consiste en la nature com- 
plexe de certains crimes politiques, et il est 
impossible de poser une régle que permettrait 
de déterminer infailliblement si certains crimes 
sont en principe politiques, ou en principe 
d’ordre privé.” 


Government. ‘‘The Share of America in 
Civilization.”” By Joachim Nabuco. Ameri- 
can Historical Review, v. 15, p. 54 (Oct.). 


“Certainly there are elements fundamen- 
tally English in the American democracy, as 
there are others that are Greco-Latin. One 
cannot break the chain that binds through 
history the evolution of an idea or of a 
sentiment, but the American democracy 
is genuinely new, a new design; the ancients 
did not produce it, nor would Europe have 
produced it. So you can claim it for America 
as a contribution to civilization, not because 
the republican government could be called 
a higher form of civilization than the mo- 
narchical parliamentary government, but be- 
cause by its competition and by the silent 
lesson of immigration, it has exercised the 
most beneficent influence on the evolution 
of the monarchical government in Europe. 


“ ‘Security’ or the Single Chamber?” 
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Editorial. Fortnightly Review, v. 86, Pp. 56 
(Oct.). ' 

“The United States have a system » 
difficult to change that we might say that 
‘superfluous stability’ is its chief defect. They 
have the written Constitution, the Senate 
the Supreme Court, each of them exercising 
a strong check on financial policy. . . . No 
society except the United States has a greater 
series of guarantees against sweeping and 
adventurous change of any kind than the 
German Empire enjoys... . 

“The real constitutional question befor 
this country is whether it shall adhere to the 
system based on the idea of social and national 
‘security’ characteristic of the United States 
and Germany and France, or whether we shall 
adopt the system characteristic of Servia and 
San Domingo.” 


“Ethics and Politics.’”” By R. M. Maclver, 
International Journal of Ethics, v. 20, p. 72 
(Oct.). 

This article, while not of any considerable 
scientific value, suggests a great number of 
points requiring to be handled with a method 
of rigorous analysis. The subject calls for 
greater precision of statement and directness 
of logic. The general drift of the article is 
indicated by the following extract :— 

“Just as economic science investigates 
one form of social activity, political science 
investigates and abstracts another. These 
various sciences give the basis of ethics, which 
must regard man in the total humanity into 
which the different social relationships enter. 
But since conduct is an expression of the 
whole character of a man, the sciences just 
mentioned can never be truly normative. 
Ethics alone stands out as the science of 
conduct, because it alone can look beyond 
the various particular spheres, and, regarding 
man as in his complete self-consciousness 
he presents the world of his activity to him- 
self, can thus alone lay stress on motive, the 
inward and vital principle of action.” 

See Interstate Commerce, Legislative Pow- 
ers, Taxation, Waters. 


International Law. See Casablanca Case, 
Copyright, Declaration of London, Extra- 
dition, Treaty Power. 

Interstate Commerce. ‘‘ The President Re- 
ports Progress.’”” By Henry Beech Needham. 
Everybody’s, v. 21, p 615 (Nov.). 


“Of the regulation of the great corporation 
in general, nothing had been accomplished. 
President Roosevelt had tried—had tried in 
vain; for Congress would not act on his recom- 
mendations. Within less than five months, 
President Taft succeeded in this all-important 
matter. Through the exercise of the taxing 
power, the affairs of all corporations, intra- 
state as well as interstate, are brought within 
the purview of*the United States govern- 
ment. ... The measure, which is to the 
sole credit of President Taft, gives to the 
federal government an unprecedented powef 
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in controlling the trusts... . A radical and 
revolutionary weapon against the trusts has 
been provided.” 

“The Federal Attorney-Generalship: By 
Whom Should the Interstate Commerce Laws 
be Administered?’’ By Edward L. Andrews. 
43 American Law Review 685 (Sept.—Oct.). 

“Itis intended to present these propositions: 
that the office of Attorney-General is not 
adapted to the function of selecting the busi- 
ness enterprises to be subjected to Govern- 
mental proceedings under the anti-trust laws; 
that Congress should constitute a non-political 
and quasi-judicial Board, whose initiative 
should be made a condition precedent for 
projecting the interstate commerce laws 

inst specific objects of attack. ... 

“In constitutional theory the President is 
the First Law Officer of the Government, in 
the sense of the execution of the laws... . 
But laws undertaking to direct the course of 
commerce have brought us into daily contact 
with this executive power and all its crudities. 
The result of this efflux of law-mongering has 
been to constitute the President into Senv- 
mander-in-Chief of the business of the country, 
as well as of the army and navy... . 

“The Attorney-Generalship has been de- 
natured by the new functions thrown upon it.” 

See Monopolies. 

Justifiable Homicide. ‘‘The Right to Shoot 
an Escaping Criminal.’’ By N. W. Hoyles, 
KC. 45 Canada Law Journal 577 (Oct. 1.) 


“As this subject has been brought some- 
what prominently before the notice of the 
—_ by recent cases, an examination of the 

w bearing on it may be timely. The rule, 
as stated by the press comments on these 
cases, has been said to be ‘that a policeman 
has absolutely no right to shoot at a man 
who is simply running away. Let it be 

tly understood hereafter, then, that an 
officer who fires at a fleeing man leaves him- 
self open to the danger of being called upon 
to face a charge of murder.’ 

“In the absence of any official report of 
these cases it may well be assumed that no 
such wide proposition of law was laid down 
therein as is above stated.”’ 

Juvenile Crime. ‘‘The Beast and the 
Jungle, II.” By Judge Ben B. Lindsey. 
Everybody's, v. 21, p. 579 (Nov.). 

This notable vital document tells the story 
of the Children’s Court, how Judge Lindsey 
conceived the idea and what it accomplishes, 
and expresses his views regarding the funda- 
mental problem of the prevention of crime. 
_“A meeting was arranged at the outset to 
give an opportunity to hear the boys of their 
jail experiences. The boys came and “the 
things they told would raise your hair... . 
It was enough to make a man weep; and indeed 
tears of compassionate shame came to the 
eyes of more than one father there as he 
listened.”’ 

Law Enforcement. ‘‘The United States 
Through Foreign Spectacles.” By John T. 
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Morse. 
(Oct.). 


“Many American statutes are merely 
moral manifestos, never intended for practical 
use. A startling instance is the general tacit 
understanding that so solemn an enactment 
as the Fifteenth Amendment is only a political 
abstraction. Not long since, Mr. Roosevelt 
angrily proclaimed that some of the ablest 
lawyers make it a specialty to instruct their 
clients how to evade the laws; and there is no 
gainsaying the substantial truth of his asser- 
tion. Yet, with all his ardor to enforce laws 
which served his purpose, he himself angrily 
assailed decisions of the courts with injurious 
violence. Early in the crusade against sundry 
powerful corporations for breaches of statu- 
tory law, certain of them complained that 
it was not fair to prosecute them because 
they had not been notified of the intent to 
enforce the laws. This may be comic, but 
it illustrates the American practice.” 


Legal Education. Address of the Presi- 
dent of the Law Society. Delivered at New- 
castle-on-Tyne, Sept. 28, 1909. 44 London 
Law Journal 577 (Oct.2). 


Mr. Winterbotham’s address at the annual 
provincial meeting of the Law Society recog- 
nized the fact that legal education is more 
advanced in the United States than in Eng- 
land. He said, in part:— 

“The committee of 1846 reported that no 
legal education of a public nature worthy of 
the name was then to be had, and it is worthy 
of note that although we have made some 
progress since that time, a great deal of that 
report is by no means ancient history at the 
present date. The report compares the state 
of affairs in this respect in England with the 
position on the European continent and in 
America, pointing out that we had no scientific 
teachers of law—‘men who, unembarrassed 
by the small practical interests of the pro- 
fession, are enabled to apply themselves ex- 
clusively to law as a science, and to claim by 
their writings and decisions the reverence of 
their profession, not in one country only, but 
in all where such laws are administered.’. . . 

“Lord Russell in his admirable address on 
legal education delivered in Lincoln’s Inn 
Hall in 1895. He mentions that in 1894 
there were in the United States seventy-two 
law schools, attended by 7,600 law students, 
taught by some 500 professors. The Harvard 
Law School is probably the best known of 
these. . ‘ 

“It is possible that I am addressing some 
who do not know the nature of the teaching 
at these American law schools. If so, may I 
commend to their perusal Professor Dicey’s 
captivating article on ‘The Teaching of Eng- 
lish Law at Harvard,’ which appeared in the 
Contemporary Review of November, 1899, 
and which has since been reprinted in pamphlet 
form? No one after reading that article can 
fail to recognize how far we are behind the 
United Statesin this matter. Professor Dicey 
says: ‘The professors of Harvard have through- 
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out America finally dispelled the inveterate 
delusion that law is a handicraft to be prac- 
tised by rule of thumb and learned only by 
apprenticeship in chambers or offices. They 
have convinced the leaders of the Bar that 
the Common Law of England is a science, 
that it rests on valid grounds of reason, which 
can be so explained by men who have mas- 
tered its principles as to be thoroughly under- 
stood by students whose aim is success in 
the practice of the law.’ 

“Professor Dicey goes on to point out that 
the legal education at Harvard Law School 
is not only scientific, but exceedingly prac- 
tical. ‘It is the Socratic method applied 
to law, and is infinitely stimulating.” The 
best evidence of the practical character of 
the legal education at Harvard is that those 
who take the best places in the Harvard Law 
School are recognized as the most desirable 
men for practical work, and as a rule secure 
positions in offices from the first.” 


Legal History. ‘The Equity of a Statute.”’ 
By W. H. Loyd. 58 University of Pennsyl- 
vania Law Review 76 (Nov.). 


“If the courts no longer avowedly enlarge 
or restrain a statute, it is not to be denied 
that the same result is accomplished by the 
liberal application of principles in better 
accord with the modern theory of the judi- 
cial functions.”’ 


“The Character and Antecedents of the 
Charter of Liberties of Henry I.’’ By Henry 
L. Cannon. American Historical Review, v. 
15, p. 37 (Oct.). 

“As Henry’s Charter is essentally similar 
to the Magna Carta, though less highly de- 
veloped, it may be likewise termed a ‘deed 
of grant’; so that it is extremely likely that 
the legal model of Henry’s Charter, brought 
down through one or more preceding ex- 
emplars, was some borough charter. May 
it not be that the famous charter granted to 
London by William I, at some time between 
1066 and 1075, is the model which was followed 
in the days of William Rufus and then of 
Henry ?”’ 

“The Origin of the Attorney-General.” 
By Hugh H. L. Bellot. 25 Law Quarterly 
Review 400 (Oct.). 

“He derived his title from a period when 
the term was used indifferently for every one 
who represented another in whatever capac- 
ity. . . . From one out of many King’s 
counsel, the Attorney-General became the 
first and only King’s counsel, and so head of 
the English Bar.”’ 

“The Judicial History of the Supreme 
Court of the Indian Territory: Judiciary of 
the Five Civilized Tribes.” By R. L. Wil- 
liams, of the Supreme Court of Oklahoma. 
27 Medico-Legal Journal 42 (Sept.). 

“The Supreme Court of Oklahoma Terri- 
tory: Its Judicial History as a Territory of the 
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American Union.” By Clark Bell, LL. 
27 Medico-Legal Journal 63 (Sept.). 

Legislative Powers. ‘The 
Conservators of Social Justice.’ 
Justice Simeon E. Baldwin. 
Law Review 567 (Nov.). 


This paper discusses the question whether 
if legislation be passed “‘contrary to what 
seems to be natural right,” yet not expressly 
forbidden by the Constitution of the United 
States, it may be declared void by the ju. 
diciary. So far as American judges have 
asserted that it may be so declared, in not 
a few instances, the author believes that 
so far as these assertions disclaim the need 
of any assistance from the express provisions 
of the Constitution they are obiter dicta, 
The constitutional provisions bearing on this 
supposed right of the judiciary are discussed 
under three heads: (1) the ‘‘due process of 
law” clause, (2) the clause in most state 
constitutions granting the legislative power 
of the state to a legislative body, and (3) 
the guaranty to each state of a republican 
form of government. 

The historical meaning of the phrase “due 
process of law’’ is traced, and the expansion 
of its meaning from that of a procedural to 
that of a substantive right is indicated. The 
author plainly realizes the gravity of the 
question what construction, in the light of 
history, may be placed upon the phrase. He 
seems cautious about accepting the doctrine 
of substantive right in the broad sense in 
which it was declared in Hurtado v. Cali- 
fornia (110 U. S. 516) and in Union Transit 
Co. v. Kentucky (199 U. S. 194), giving some 
emphasis to the doubt expressed by Mr. 
Justice Moody in Twining v. New Jersey 
(211 U. S. 78) as to whether the rule exempt- 
ing the accused from compulsory self-in- 
crimination is guaranteed by the “due 
process of law’’ provision of the Constitution. 

With regard to constitutional grants of 
legislative power, Chief Justice Baldwin 
reviews some decisions of the United States 
Supreme Court, the opinions rendered in 
which, he observes, ‘rely solely on the 
implications from the general nature and 
objects of free governments as serving to 
limit that legislative power which a state 
can exercise and therefore can be deemed 
to have granted to its legislative department.” 
He seems wholly to approve of the view 
taken by the Supreme Court in Loan Asso- 
ciation v. Topeka (20 Wall. 655) that constt- 
tutional limitations on legislative power 
enable an American court to treat a statute 
which seems to it flagrantly unjust as void. 

But the meaning of the constitutional 
grant of legislative power, says Judge Baldwin, 
can be better appreciated in the light of the 
interpretation to be placed on the clause 
guaranteeing to all the states a republican 
form of government. He refers to Chief 
Justice Waite’s remarks in United States V. 
Cruikshank (92 U. S. 542), wherein the 
latter re-asserted the doctrine of natural 
rights stated in the Declaration of Independ- 
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ence. ‘Well founded or ill founded,’ com- 
ments Judge Baldwin, these rights ‘‘exist 
for us by reason of their recognition in our 
constitutional documents. Man, in some 
future state of society, may deny any right 
of private property, but for Americans it 
will continue in full force until they alter 
the Constitution of the United States.” To 
determine the extent of the ‘‘natural rights”’ 

tected by a republican form of govern- 
ment, courts, suggests Judge Baldwin, have 
“the right to look to the general principles 
which are common to our free institutions 
under republican governments,’ and thus 
bounds are set to the legislative power which 
a state constitution may grant to a state 
legislature. Judge Baldwin, while quoting 
with approval the opinion of Justice Story 
in Wilkjuson v. Leland (2 Peters 627), does 
not offer any observations of his own on the 
actual scope of legislative power, if it is to 
be defined in accordance with such principles 
as these. 

Particular emphasis is put by Judge 
Baldwin, however, on the limitation placed 
upon legislative power in view of the tripartite 
division of the functions of the state, the 
legislative function being limited by the 
judicial and administrative functions. The 
maintenance of a republican form of govern- 
ment, we are told, is to be looked for ‘“‘to the 
President in his proper sphere of activity, 
to the Congress in its proper sphere of activity, 
to the Judiciary in its proper sphere of activ- 
ity... . The Monroe doctrine applies. The 
area of freedom must be preserved in its 
entirety.” 

Justice Baldwin goes no further than this 
toward proving that a law can be declared 
unconstitutional merely because it offends 
the sense of social justice. That, in fact, was 
far from being his object. His paper tends 
to show, however, that some approach to 
that doctrine has been made by the United 
States Supreme Court, in the manner already 
indicated. He would perhaps admit that 
this tendency has not yet resulted in the 
formulation of concrete rules of much prac- 
tical utility to guide the judiciary in working 
out the above policy. 

Liquor Problem. ‘Local Option and After.”’ 

ByRussell E. Macnaughten. North American 
Review, v. 190, p. 628 (Nov.). 
_“The true solution of the temperance ques- 
tion lies in local option combined with a 
licensing system of disinterested manage- 
ment; and in no case should the unit of one 
licensed house for every thousand of the popu- 
lation be exceeded.”’ 

Marriage and Divorce. ‘“‘The Law and 
Procedure in Divorce.” By Hon. Henry B. 
Brown, ex-Justice of the United States Su- 
preme Court. 13 Law Notes 128 (Oct.). 

“What then is the remedy for this deplor- 
able state of affairs? Resort to the federal 
courts is impossible without an amendment 
to the Constitution, which is equally impos- 
sible. A concerted action on the part of the 
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states is also impracticable, when it is con- 
sidered how far New York, the Carolinas, and 
the District of Columbia are from the other 
states in determining the causes for which 
divorces are granted. To secure a uniformity 
of law with respect to procedure is apparently 
the only recourse. It may be difficult, but 
it is not impossible, and it is to the credit of 
the American Bar Association that a step 
has already been taken in this direction.” 

This paper was read last summer before 
the Maryland State Bar Association. 


Monopolies. ‘‘How to Control the Trusts 
with Justice to the People Without Destroy- 
ing Property.” By William L. Royall. 69 
Central Law Journal 238 (Oct. 1). 


‘“‘The injury done by the trusts is in giving 
their goods away or selling them below cost 
to destroy a weaker rival... . 

“The first thing to be done is to amend the 
Sherman law so as to restrict it to all unrea- 
sonable restraints on trade and all agreements 
that aim at doing a rival a wanton injury, and 
to provide appropriate penalties and appro- 
priate measures for enforcing the law. Then 
let Congress enact a statute as to interstate 
trade making it unlawful for any person or 
combination of persons to give away goods 
or to sell them at or below cost, or so near 
thereto as to be in effect a sale at or below 
cost for the purpose or with the intention of 
destroying a rival in interstate business or 
driving him out of interstate business, or 
inflicting a wanton injury of any sort, and 
forcing fair and equal competition. 

“Let this statute have appropriate provi- 
sions for enforcing it. Then let each state 
pass an act to the same effect relating to 
intra-state trade.”’ 

The author of this article, a lawyer of 
Richmond, Va., secured the permission 
of the United States Supreme Court to 
file a brief setting forth these arguments, 
as amicus curiae, in the so-called tobacco trust 
cases. 


Mutuality. ‘‘Mutuality of Obligation and 
Remedy as a Requisite to Equitable Relief, 
with Special Reference to Oil and Gas Leases.”’ 
By H. C. McClintock. 58 University of 
Pennsylvania Law Review 16 (Oct.). 


“The Supreme Court of Illinois has recently 
decided in the case of Ulrey v. Keith (86 N. E. 
Rep. 696) that a court of equity will not 
afford protection to a lessee under a so-called 
‘oil and gas lease,’ where the lessee, by the 
terms of the instrument, is given the right to 
terminate the lease at any time... . This is 
refused for ‘lack of mutuality in remedy.’ ... 

‘‘The Supreme Court of the state where 
the question has first been presented has, it 
is submitted, decided the case wrongly, under 
a misapprehension both of the true purpose 
of the rule, and the applicability of the 
precedents by which they considered them- 
selves bound.” 


Penology. ‘‘Beating Men to Make Them 
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Good;} ThirdfArticle—The Decline of the 
Punishing Idea.”” By Charles Edward Russell. 
Hampton's, v. 23, p. 609 (Nov.). wal 
‘‘Fewer arrests, fewer sentences to prison, 
better treatment in prison, more of a chance 
to recover from the once ineradicable curse 
of the prison sentence, fewer beatings, fewer 
degradations, gradually a wider recognition 
of man as man, more decency, more kindness, 
more respect for the value and possibilities of 
human life. That is the outlook. It is only 
a scanty beginning, only a meager promise 
of what may be, and yet few of us are so 
constituted that we can regard it unmoved. 
Most of our prisons are still terrible places.” 


See Juvenile Crime. 


Pleading.) ‘Judge Gilbert}, and Illinois 
Pleading Reform.” By Clarke B. Whittier. 
4 Illinois Law Review 174 (Oct.). 

This is an article ofj such value and im- 
age as to deserve more than brief notice, 

he author says:— 

“‘Almost everywhere else a demurrer to 
any pleading opens up the record back to the 
declaration. But not so in Illinois if a prior 
demurrer to the declaration has been over- 
ruled. Almost everywhere else a motion 
in arrest of judgment takes advantage of a 
declaration defective in substance. Not so 
in Illinois if the declaration has already been 
tested by a demurrer. But a motion for 
judgment non obstante veredicto will accom- 
plish the defendant’s object despite the 
decision on demurrer. et a motion in 
arrest of judgment is the more natural form 
of motion. And the two motions are really 
the same except in form. It would seem 
that when a declaration accuses the defendant 
of a tortious act the plea of not guilty should 
raise the question whether the defendant 
did the act. But it does not always do so in 
Illinois. If the defendant is alleged to have 
done the act by means of a railway train, for 
example, he must specially deny that he was 
running the train. Yet how could he have 
done the act if not controlling the agency 
that immediately accomplished it? More 
generally one may amend a declaration to 
make sufficient an incomplete statement 
of a cause of action. But Illinois cases forbid 
such a correction. [Illinois pleading is not 
even good common law pleading. . . . 

“Illinois being then in need of pleading 
reform, what shall she do? It is the purpose 
of this paper to propose that she make a 
real advance on the best that has yet been 
done. No originality is claimed for the 
suggestions that follow. Some of them are 
general law, but not the law of Illinois. Some 
of them are derived from our American code 
ogee . Some of them are taken from Eng- 
ish reformed pleading. English reformed 
pleading, as is commonly known, is much 
more liberal and flexible than our most 
advanced code. Some of the following pro- 
posals come from the practice act drafted 
by Judge Hiram T. Gilbert and presented by 
him to the state legislature this spring. The 
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writer’s function has been to consider care. 
fully these various possible pleading reforms 
and to attempt to pick out the best. ... 

‘‘What seems to the writer to be the chief 
object of pleading”’ is ‘‘to notify the parties 
res stim of the claims or defenses which 
will be advanced by their opponents and 
attempted to be proved at the trial. Some. 
thing must do this. The parties cannot g 
to trial blindfolded as to what they must 
meet. And it seems that to give this informa. 
tion is the real function of pleading. The 
following system, then, has been devised 
with that as the chief end in view.” 

Mr. Whittier’s proposed reform of pleading 
includes the following as some of its chief 
features: the abolition of all distinctions 
between proceedings at law and in equity, 
the abolition of distinctions between the 
forms of action, the requirement that the 
nang instead of stating the material 

acts constituting the cause of action shall 
merely be notices to the Ly ag party 
of the cause of action in as few words a 

ssible, the right to include conclusions of 
act or of law, the use of the demurrer solely 
to throw out pleadings which do not set up 
a legal cause of action or defense, and the 
right of the court to control the course of the 
pleadings of its own motion and compel ‘the 
filing of pleadings of such a nature as to inform 
the court of the general nature of the causes 
of action or defenses intended to be relied 
upon. 

Mr. Whittier’s suggestions are presented 
in lucid form in numbered sections, with 
clearly reasoned intervening discussion. He 
disclaims any idea of offering the text ofa 
proposed act, modestly declaring that more 
care should be exercised in framing his 
proposals. But he has made an important 
contribution to the study of needed reforms 
in procedure, and his draft shows a wie 
familiarity with the technique of practice 
and admirable qualifications for the drafting 
of an appropriate act. 


“Simplification in Procedure.’’ Editorial 
15 Virginia Law Register 486 (Oct.). 


“Our English brethren have solved the 

uestion of pleading—that is, of the pre 
liminary steps to get a case before the court 
for trial upon its merits—by their Practice 
Act, which practically abolishes all technicali- 
ties in pleading and allows such ready and 
prompt amendment to defective papers that 
there is no excuse for delay, and no reason 
for postponement. The combatants—to us 
the language of the ring—are stripped and 
ready for the combat under the present régim 
in less time than it took an old-fashioned 
pleader to get to a rejoinder. We need that 
act—or a similar one—in our business in this 
state, and it is coming.” 


“Pleading Special Contract and Quantum 
Meruit.” By G. I. Woolley. 19 Bench and 
Bar 12 (Oct.). 


A discussion of the subject examined undet 
New York Code provisions. 
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“There would seem to be little advantage 
jn suing on a quantum meruit where a special 
contract has been fully performed, except 
in case of a contract void, but not illegal, 
as, for example, an oral contract within the 
Statute of Frauds. . . . In cases where it is 
doubtful whether plaintiff can prove full or 
substantial performance of a special contract, 
but the circumstances are such that recovery 
may be had on a quantum meruit for a partial 
pertormance, the complaint should contain 
two counts, one on the contract and the other 
on quantum meruit.”’ 

Police Administration. ‘“‘Chief Kohler of 
Cleveland and His Golden Rule Policy.” 


By William J. Norton. Outlook, v. 93, p.537 


(Nov. 6). 

“In substance this Biblical policy applied 
by a patrolman to an offender is simply to 
refrain from taking the offender into custody 
unless absolutely necessary... . 

“Comes now a wife pleading for work that 
she may support her children. ‘No,’ she says, 
‘I don’t want to arrest him. He’s a good 
man except when the drink is in him. It’s 
the drink that does it.’ Yes, that’s true. 
And it is the Golden Rule wife and the Golden 
Rule officer that assist the drink in doing it.... 

“Mr. Kohler’s snag d of police repression, 
which partakes of the theory of full armament, 
is thoughtful and wise; his policy of Golden 
Rule, which partakes of disarmament, is 
inconsistent and unwise.” 

“The English Conception of Police.” 
Quarterly Review, no. 421, p. 503 (Oct.). 

“The absence of any inquisitorial examina- 
tion of defendants by the magistrate, the 
purely ‘accusatory’ character of our criminal 
proceedure, and the universal reliance on 
verbal evidence, relieve the police of an im- 
mense amount of labour in preparing reports 
and documents, besides educating them to 
appreciate what constitutes proof by sub- 
jection to rigorous cross-examination at all 
stages of the proceedings. Dr. Budding and 
Dr. Weidlich alike attach much importance 
to these points; and the latter gives some 
remarkable figures to demonstrate the su- 
periority of our system to the German, which 
retains the magisterial inquisition and largely 
depends upon written police evidence (Pro- 
tokolle). . . . It is due to Sir Robert Peel’s 
reforms that a man may once more ‘travel 
with his bosom full of gold without scath 
or harm’ in any part of the kingdom, while 
no single liberty worthy of the name has been 

royed or circumscribed.” 

“The Organized Criminals of New York.” 
By General Theodore A. Bingham. McClure’s, 


v. 34, p- 62 (Nov.). 








































Procedure. ‘‘Treadmill Justice.” By 
George W. Alger. Atlantic Monthly, v. 104, 
p. 696 (Nov.). 





_“One fundamental difference between Eng- 

and American methods, which should be 
of interest to us, is the relatively greater 
importance attached there to what may be 
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called the stopping-point in litigation. By 
this is meant something more than speed in 
getting to trial and being heard. It is speed 
not only in getting into court, but also in 
getting out B court, which the English have 
admirably provided for in their judicial 
system. ... 

“A system of law which has not adequate 
terminal facilities must be judged by its 
results, and one of them is the creation of 
unnecessary temptations to perjury... . 

“The disregard of the litigants’ right to 
stop is not confined to one state or section, 
but it is, with few exceptions, a general and 
characteristic defect in American justice. It 
exists through the courts, even when the 
legislatures have provided adequate means 
for the termination of litigation. In Pennsyl- 
vania, for example, there was adopted some 
fifteen years ago a statute giving its appeal 
courts power to enter such judgment as would 
do substantial justice without sending the 
case back to the original court. One of the 
leaders of the Philadelphia bar testified, 
before the Law’s Delay Committee in New 
York, that during twelve years in which the 
statute had been in effect the Supreme Court 
had exercised the power given by statute only 
once. ... 

“The weak spot in the American judicial 
system is in the so-called lower courts. This 
is true because the public has an exaggerated 
opinion of the importance of those tribunals 
where the judges sit in robes and austere 
dignity. ... The undue subordination of the 
trial judge lies at the basis of the interminable- 
ness of litigation. 

“The complaint is made often that commer- 
cial litigation has largely disappeared from 
our courts. . . . Commercial fitigation will 
not return to the courts solely by shortening 
the delay in getting to trial. The business 
man wants to know when he is likely to get 
out of court, and lacking any reasonable 
assurances on that score will settle his griev- 
ances or charge them up to profit and loss.” 


“The Law’s Delay.”” By John F. MacLane, 
Assistant Attorney-General of Idaho. 2 
Lawyer and Banker 156 (Oct.). 


“The periods of delay to which we western 
lawyers are peculiarly subject may be classi- 
fied in the order in which they occur as 
follows: delay in the office before starting the 
case, delay in getting to trial, delay during 
trial and delay on appeal. 

“Delay in office, it would seem, is an in- 
dividual rather than class failing. But I 
believe that all lawyers are more or less 
subject to it, and it is most discouraging to 
the client... . 

‘Delays prior to trial are legion in number, 
are most difficult for the layman to under- 
stand, and are most grievously born and 
bitterly complained of. . . . The principal 
causes of delay during this period are the 
settlement of law issues on motion or de- 
murrer; the taking of depositions; the time 
which elapses until the next term of court, 
and the granting of continuances when that 
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term arrives. For many of these delays, 
our statutes are responsible; for others, 
we ourselves must take the blame... . 

“Delays during trial in general are the 
results of friction in our system, and of anti- 
quated methods of procedure and rules of 
evidence and practice. The first which I 
would mention is the cumbersome and 
unreasonable method which obtains in im- 
panelling a jury.... 

“The frequent adjournments during a trial 

cause much friction, and no little delay. 
The trial has been had, and it is desired 
to appeal. How much time shall we allow? 
First, a sixty-day stipulation for preparing a 
statement or bill of exceptions, which will of 
course be extended for a further period of 
sixty days and probably for thirty more at 
the end of the second. It will take thirty 
days to amend and get the statement or bill 
settled. Thus at the end of six months we 
have a statement of our case prepared and 
settled. Acting promptly, the motion for a 
new trial should be Ganiet of within the 
seventh month, at the end of which we would 
then have sixty days to appeal. The appeal 
taken at the end of the ninth month, we have 
sixty days, or to the end of the eleventh 
month to file our transcript. 

“Thus, proceeding with unexceptionable dili- 
gence under our present practice, we find 
ourselves in the Supreme Court just a year 
from the close of the trial. If the transcript 
is filed in the spring, after the commencement 
of the usual spring term of the Supreme Court, 
it will be the following fall term before the 
case is placed on the calendar of that court 
for a hearing. In that event it will doubtless 
be reached some time during the winter; an 
opinion will be filed, if the case is not a com- 
plicated one, within a month or so after the 
argument; time is permitted for filing petition 
for re-hearing, and in the aggregate, the case 
will have been pending in the Supreme Court 
from nine months to a year before remitittur 
is finally sent down. Thus when the case is 
finally determined, it has been in course of 
litigation for the greater part of three years. 
But if there should have been an error com- 
mitted during the trial below, so that the 
Supreme Court would reverse the judgment, 
and remand the case for new trial, the time 
would be correspondingly extended.”’ 

See Pleading. 

Property and Contract. ‘‘Impairment of 
the Obligation of Contract by State Judicial 
Decisions.”” By W. F. Dodd. 4 Illinois Law 
Review 155 (Oct.). 

“By the Constitution of the United States 
the states are forbidden to pass any ‘law 
impairing the obligation of contracts.’ It is 
the purpose of this paper to consider to what 
extent the federal courts protect contracts 
from impairment by state judicial decisions, 
when no act has been passed by a state legis- 
lature impairing contract obligations. Con- 
tracts may be impaired by state judicial 
decisions in two manners: (1) by a decision 
holding unconstitutional a statute under 
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which contract rights have accrued, such 
decision being one which passes upon the 
validity of the law for the first time; (2) by, 
decision reversing a former decision, contragt 
_ having been acquired upon the faith 
of the decision which is reversed, (a) by hold. 
ing a law to be unconstitutional when simila 
laws had previously been held valid, (b) by 
altering common law principles, or by chang. 
ing the interpretation of a statute admitt 

valid. Bearing in mind these two methods 
of contract impairment, it will be well to 
consider the subject under several headings.” 


Race Discrimination. ‘‘Race Distinctions 
in American Law, VIII, IX.” By Gilbert 
Thomas Stephenson. 43 American Lay 
Review 695 (Sept.—Oct.). 

This installment treats, first, of the separa. 
tion of the races in the schools, three recent 
incidents standing out, the Berea College 
affair, the exclusion of the Japanese from 
the San Francisco Schools, and President 
Eliot’s assertion that the separation of the 
races in the Berea schools did not necessarily 
imply abandonment of the principle of equal 
treatment. The statutes of the various states 
and the conditions throughout the country 
are outlined. 

The or deals, secondly, with the separa- 
tion of the races in — conveyances, 
reviewing ‘‘Jim Crow”’ legislation from the 
close of the Civil War to the present time. 

See Treaty Power. 


Real Property. ‘‘The New York Test of 
Vested Remainders.’”’ By S. C. Huntington. 
9 Columbia Law Review 586 (Nov.). 


Riparian Rights. See Waters. 


Sherman Anti-Trust Law. See Interstate 
Commerce, Monopolies. 

Socialism. ‘‘The Missing Essentials in 
Economic Science.” By W. H. Mallock. 
Nineteenth Century and After, v. 66, p. 716 
(Oct.). 

“TIfwestart with a given number of laborers, 
equal in productivity, working for an equal 
number of hours, and receiving as theif 
reward equal shares of the total product ... 
the only way in which the position of any 
group of equal laborers could be improved, 
except at the expense of the prosperity of all 
the rest, would be by the advent of some 
exceptional man or men, who by taking the 
labor of this group—say, the coal-producers— 
under his own control, and thus bringing 
superior knowledge to bear on it, should 
enable them to produce more than as much 
in two days as formerly they produced in six. 
. . . He, like the laborers under him, would 
demand his special reward; .. . if the state 
refused to concede him this, thereby causing 
the cessation of his special productive efforts, 
the whole community would relapse into the 
condition from which it had just emerged. ... 

“Thus the bargain which a socialistic state 
would have to strike, in the interest of the 
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majority, with its exceptionally efficient 
citizens, would be in its essentials a bargain 
of the same kind as that which such men 
virtually make to-day with the great mass 
of the community under a system of free 
exchange and competition.” 

“The New Radicalism.”’ Quarterly Review, 


no. 421, p. 617 (Oct.). 

“Tt will be for the people before long to 
determine whether they will follow the new 
path which leads ultimately to the bottomless 
pit of socialism, or the old way by adherence 
to which we have attained our present emi- 
nence and may reach a still more glorious 
future.” 

“Poverty an Ultimate Principle.” By F. 
W. Orde Ward. Westminster Review, v. 172, 
p. 456 (Oct.). F 

“Nature loves poverty, because it presents 
the line of least resistance for the purpose of 
propagation, and comes to her hand with 
materials most plastic and pliable, and in 
the extremity of its weakness gathers up an 
impregnable strength—the strength of useful 
adaptability. . . . 

cert, with its collateral incidents 
and consequences, would appear to be the 
most congenial ground for the production 
of all the supreme virtues that enrich and 
enlarge our human lot. Without perpetual 
opposition, without the wear and tear of 
grinding troubles, without resistance to 
overwhelming odds, we should scarcely rise 
above the level of the higher animals.”’ 


Suretyship. ‘‘Surety Companies not Legal 
Favorites: Modification of an Old Doctrine 
Necessitated by Modern Conditions.” By 
Isaac Petersberger. 7 Law and Commerce 
301 (Oct.). 


“In the development of the application 
of the principle that ‘the surety is a favorite 
of the law,’ the courts in the construction 
of contracts of a originally firmly 
entrenched themselves behind said doctrine, 
when the surety was a private individual; 
... With the creation of corporate suretyship, 
... the courts in interpreting the same class 
of contracts made by corporations are taking 
the position that these contracts are to be 
strictly construed against the corporate 
surety and with favors, if any, toward the 
person for whose benefit the undertaking 
was executed.”’ 

Tariff. ‘The Revision of the United States 
Tariff.” Edinburgh Review, no. 430, p. 269 
(Oct.). 

“About all that is good that can be said 
for the Tariff Act of 1909 is that it must con- 
stitute a new starting-point for a measure 
that shall end the corruption of the protective 
system as this corruption was developed and 

me increasingly widespread between 1861 
and 1909. With the uplift in federal politics 
that characterized Mr. Roosevelt’s terms 
as President, Aldrichism and all that it means 
in American political life is obviously coming 
to an end.” 
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“The Relations of State and 
Federal Finance.’”’ By Prof. Edwin R. A. 
Seligman. NorthZAmerican Review, v. 190, 
p. 615 (Nov.). 


Professor Seligman jhere considers the 
problem of taxation now confronting the 
American people. His conclusions are sug- 
gested not only by scientific principles, but 
by tendencies to be observed in public finance 
in all parts of the world. ne of these 
tendencies, for example, is that limiting local 
taxation to the field of real estate. There 
is also a centralizing tendency which places 
the taxation of incomes and inheritances 
in the hands of the national government, 
because it is better able to administer such 
taxes than are separate states. The in- 
equalities of flagrant under-taxation and of 
oppressive double taxation, which arise par- 
ticularly in the case of the taxes on personal 
property, owing to the ease with which they 
are evaded, have found their natural correct- 
ive in some foreign countries in their admin- 
istration by the central government. The 
ideal system in the United States, consider- 
ing the question solely with reference to the 
considerations of administrative efficiency and 
suitability, would be for the corporation, in- 
come and inheritance taxes to be collected by 
the federal government and the real estate 
taxes by the local governments, leaving no 
taxes at all for the state governments. But 
the subject has also to be considered from the 
point of view of adequacy of revenue. The 
state governments must be supplied. More- 
over, the revenues of the national government 
from customs, duties and internal indirect 
taxes can readily be made to prove adequate 
for all requirements. How, then, are the 
states to be provided for? 


‘‘Why is it not possible to secure all the 
ends of suitability by having the taxes ad- 
ministered by the federal government under 
general federal laws, and why is it not possible 
to secure all the ends of adequacy by having 
the — apportioned in whole or in part 
to the various states? This is my solution 
of the difficulty: let the national government 
assess the taxes and let the state governments 
profit by the taxes. This is by no means so 
new or revolutionary a suggestion as it may 
appear. It is found in some form or other 
in many countries and in not a few of the 
American commonwealths. . . . 

“The question of the constitutionality 
of the scheme that I have suggested may be 
left to the lawyers. My own opinion, ex- 
pressed with all diffidence, is that a constitu- 
tional method can be devised. But my 
additional opinion, expressed without any 
diffidence, is that if constitutional methods 
cannot be devised, the sooner a constitutional 
amendment is procured the better it will be. 
I can see no other avenue of escape from 
the complications that are looming up on all 
sides. 

“Of the three great taxes about which the 
controversy has now become so acute, the 
income tax ought to be levied by the federal 
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government and its proceeds utilized not only 
to diminish the burden of the national in- 
direct taxes, but more especially in order to 
facilitate the reform of the state general 
property tax; and... the corporation tax 
and the inheritance tax should be levied 
as national taxes by the federal government 
but under a clear understanding with the 
separate states that the proceeds should be 
distributed in whole or in greater part to them. 
To determine the exact methods of repartition 
would be comparatively easy. or that 
would be a matter of detail, not of principle.” 


Treaty Power. ‘‘The Treaty Power and 
its Relation to State Laws.” By William C. 
Coleman. 43 American Law Review 641 
(Sept.—Oct.). 


“Conceivably, a treaty could grant to 
aliens greater rights than are granted to 
American citizens under the Fourteenth 
Amendment, and such a treaty would be 
constitutional. But it is not admitted that 
those greater rights could be of such a nature 
as to conflict with the state’s exercise of that 
class of governmental functions which bear 
a peculiar relation to the welfare of the state 
as a unit, and the exercise of which, for this 
very reason, must be peculiarly within the 
state’s discretion. Schools are within that 
Class. ... 

“It is sufficient to say that the Japanese 
should bear in mind our country’s constitu- 
tional limitations, and that we, too, should 
equally bear in mind that we are a nation, 
and that there underlies every treaty a ques- 
tion of policy—a question of national, as 
well as of state interests.” 


Vagrancy. ‘‘The American ‘Tramp’ Ques- 
tion and the Old English Vagrancy Laws.”’ 
By Bram Stoker. North American Review 
v. 190, p. 605 (Nov.). 


“The time is fast coming when something 
must be done regarding the willfully-idle class. 
Already in Germany if they refuse to work 
they must starve. ... In this age we do not, 
and could not kill, because of mere idleness. 
But the offender could be given a life sentence. 
In England a life sentence really means 
twenty years.” 


Waters. “Origin and Basis of the Rule 
that in Determining Riparian Rights the 
United States Courts Follow the Decisions 
of the Supreme Court of the State in Which 
the Controversy Arises.” By W. A. Coutts. 
69 Central Law Journal 262 (Oct. 8). 


“The court in Pollard v. Hagen, 3 How. 212, 
11 L. Ed. 565, held that Alabama must be 
regarded as entering the Union upon an equal 
footing with the original states;... that the 
shores of navigable waters, and the soils 
under them, were not granted by the Consti- 
tution of the United States, but were reserved 
to the states respectively, and the new states 
have the same rights, sovereignty and juris- 
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diction over this subject as the origing 
states.... 

“It thus appears that the doctrine of state 
sovereignty, a doctrine which at the time 
of its assertion in Pollard v. Hagen was 
closely allied with the doctrine of nullificg. 
tion, is the ground work upon which rests 
the rule that in determining riparian rights 
the federal Supreme Court is guided by the 
decisions of the court of the state from which 
the case in hand comes.”’ 


Miscellaneous Articles of Interest to the 
Legal Profession 


Cleveland. ‘Grover Cleveland: A Group 
of Letters—IV—A Record of Friendship.” 
By Richard Watson Gilder. Century, v. 79, 
p. 24 (Nov.). 


“It has come to this, that his fellow. 
countrymen in general, even those that 
dissent from his political opinions, recognize 
in Grover Cleveland a man who, being mortal, 
was not without fault and limitation, yet 
who stands pre-eminent for unfeigned purity 
of intention, for singular frankness, fo; 
scrupulous and unusual honesty, for faith- 
fulness to duty, for resolution, for courage, 
and, above all, for absorbing, dominating 
patriotism. It is not strange that almost 
the last words that were heard from his lips 
were these: ‘I have tried so hard to do right.’” 


Harriman. ‘Mr. Edward Henry Harriman: 
The Most Powerful Man in America.” By 
Burton J. Hendrick. Fortnightly Review, v. 
86, p. 577 (Oct.). 


“Harriman’s railroad domination means 
everywhere the elimination of competition, 
the curbing or the ruthless crushing of rivals, 
the increased efficiency of management, the 
general use of the cheapest and most ex- 
peditious routes for traffic, and consequent 
economies in many directions. Up to the 

resent time, however, Harriman had not 
et the public share in the prosperity with 
which his system everywhere overflows. In 
this respect his influence is an unquestioned 
evil. Evidently Harriman has drawn from his 
Standard Oil alliance other things than mere 
financial backing.” 


Irish Home Rule. 
Stephen Gwynn. 
p. 618 (Oct.). 


“For my own country—apart from the 
paramount consideration of racial pride, 
national sentiment—I want a government 
that can attend rationally to local affairs, 
big and little, that can do the constructive 
work of legislation. And, above all, I want 
law and order. I want a government which, 
by keeping legislation and administration 
in harmony with the country’s needs, 
remove the sanction which at present attaches, 
and rightly, to breaches of the law.” 


“Treland’s Need.” By 
Nineteenth Century, v. 66, 
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Isle of Pines. ‘‘Cuba’s Claims to the Isle 
of Pines.” By Gonzalo de Quesada, Former 
Minister of Cuba to the United States. North 
American Review, v. 190, p. 594 (Nov.). 

“American public opinion and fair play will 
be Cuba’s best champions, and the sacred 
trust will not be violated. The Isle of Pines 
has been, is and will be Cuba’s.”’ 


Journalism. ‘‘Sensational Journalism and 
the Remedy.’”’ By Samuel W. Pennypacker, 
LL.D. North American Review, v. 190, p. 


587 (Nov.). 

“The remedy is very simple and plain. It 
is to subject the press to the same law and 
the same authority of the state which governs 
the other relations of men... . If working-men 
may be prevented by injunction from com- 
mitting riot, so may newspapers be prevented 
by injunction from publishing falsehood and 
scandal. Such material has no part in the 
liberty of the press any more than sewerage 
has place in the streams. Both constitute 
nuisances which may be suppressed and in 
time will be suppressed.”’ 

Legal Reminiscences. ‘‘The Lighter Side 
of My Official Life: Early Days at the Irish 
Bar and the Home Office.” By Sir Robert 
Anderson, K. C. B. Blackwood’s, v. 186, p. 


461 (Oct.). 

“I was sitting in court one day while R. 
Dowse, Q. C., afterwards a_ well-known 
figure in the House of Commons, was arguing 
acase before a bench of judges, the majority of 
whom were Catholics. One of their number, 
Judge Ball, who had already ‘outlived his 
usefulness,’ interrupted with the silly question, 
‘But what is a clerical error?’ Sharp as a 
pistol-shot came back the answer, ‘The 
resent position of the Pope in Rome, my 

rd!’ Dowse was always his own claque, 
and his ringing laugh was joined in by ever 
man in the court, not excepting Ball’s col- 
leagues on the bench.” 

Monopolies. The muck-raking articles on 
this subject are now making more capital out 
of the sugar trust and supposed water-power 
trust than anything else. Here are three 
examples :— 

“The Story of Sugar; Second Article— 
The Organization of the Sugar Trust.” By 
Judson C. Welliver. Hampton’s, v. 23, p. 
648 (Nov.). 

This article tells of the ‘‘great defeat’’ which 
free sugar under the McKinley tariff adminis- 
tered to the sugar trust. ‘Instead of being 
a defeat, it was one of the greatest victories 
the trust ever won. . . . Havemeyer knew 
that the way for him to fool the people was 
to tell them the truth. He knew just how 
much confidence they had in him.” 


“The Beet-Sugar Round-Up.”’ By Charles 
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P. Norcross. Cosmopolitan, v. 47, p. 713 
(Nov.). 

“There was only a certain territory in 
which the beet-sugar men could find a 
market. The date when they would first 
offer their sugar was of course known to the 
trust, and for a period of three months before 
this date the trust was exceptionally busy 
stocking up the markets where the beet-sugar 
people intended to sell their output. Then 
when it came time to sell the trust undersold 
them at any price they offered. . . . The way 
the trust was enabled to make this price was 
through a series of freight rebates probably 
unparalleled in the history of the country.” 


“The Pinchot-Ballinger Controversy.’’ By 
John L. Mathews. Hampton's, v. 23, p. 659 
(Nov.). 

“What are Secretary of the Interior Richard 
A. Ballinger and national Forester Gifford 
Pinchot fighting over? If you will have the 
blunt truth, sir, they are fighting over your 
property and mine, whether it shall or shall 
not be grabbed by monopolists.”’ 

Mexico. ‘‘Barbarous Mexico; the Tragic 
Story of the Yaqui Indians.”” By John 
Kenneth Turner. American Magazine, v. 69, 
p. 33 (Nov.). 

“T held my breath with the rest, held it 
for ages, until I thought the rope would 
never fall. Not until I saw the finger signal 
of the administrador did I know that the 
blows were delivered by the watch and not 
until it was all over did I know that, in order 
to multiply the torture, six seconds are 
allowed to intervene between each stroke. .. . 

“Naturally I made inquiries about Rosanta 
Bajeca to find out what crime he had com- 
mitted to merit fifteen lashes of the wet rope. 
I ascertained that he had been only a month 
in Yucatan, and but three days before had 
been put in the field with a harvesting gang 
to cut and trim the great leaves of the hene- 
quin plant. Two thousand a day was the 
regular stint for each slave, and Bajeca had 
been given three days in which to acquire 
the dexterity necessary to harvest the re- 

uired number of leaves. He had failed. 

ence the flogging. There was no other 
fault.” 

New Zealand. ‘‘New Zealand: The Brighter 
Britain of the South Pacific.” By Willard 
French. Putnam's, v. 7, p. 208 (Nov.). 

‘‘New Zealand’s death-rate is the lowest 
in the world. Her wealth, per capita, is the 
greatest in the world. Her wheat yield 
comes up to sixty bushels to the acre and oats 
up to ninety bushels. She has exported over 
$350,000,000 of gold. Her manufactures 
have reached an annual output above $115,- 
000,000. She has four million horse-power 
readily available for generating electricity, 
in natural water power. She has four cities 
of from sixty to eighty thousand each and a 
lot of substantial provincial towns.”’ 
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ESSAYS IN ANGLO-AMERICAN LEGAL 
HISTORY 


“Select Essays in Anlgo-American Legal His- 
tory.” By Various Authors. V.3. Little, Brown 
& Co., Boston. ($12 net for the set of three vol- 
umes.) 


HE history of the development of the 
principles of law which are our daily 
monitors is full of delightful interest to the 
practitioner who finds relaxation in intel- 
lectual exercise. An overwhelming weight 
of detail, however, so valuable to the student, 
but so confusing and inconsequential to the 
general reader, makes difficult the reading 
of the typical comprehensive history of Eng- 
lish law. In this collection of essays the 
reader will find concise yet careful treatment 
of certain specific topics, some of which are 
sure to attract and hold his attention, and 
each of which, while part of a unified plan, is 
complete in itself. The editors are to be 
congratulated upon the success of their labors, 
which are completed in this volume. It 
comprises Part V, Commercial Law, Part VI, 
Contracts, Part VII, Torts, Part VIII, Prop- 
erty, and Part IX, Wills, Descent, Marriage. 
The last part is notable for the inclusion of a 
treatise by Professor Robert Caillemer of the 
University of Grenoble, ‘‘The Executor in 
England and on the Continent,” 

It is difficult and perhaps undesirable to 
make comparisons between the productions 
of so many learned authors written at different 
times and for different purposes, all of which 
have previously appeared in legal periodicals, 
or as part of a larger publication. Each is 
important partly as characteristic of its 
author, and all were selected with a view to 
rounding out the topics treated in this volume. 
The arrangement is such, however, that no 
article had to be included which did not meas- 
ure up to a high standard, and the editor did 
not depart from the rule even for the purpose 
of completing a topic. The reader will prob- 
ably find most interesting ‘“‘The History of 
the Carrier’s Liability,” by Joseph Henry 
Beale, and most scholarly ‘“‘The Mystery of 
Seisin,’’ by the late Professor Maitland. The 
scope of the historical work of Professor Ames 
is shown by the fact that he contributed more 
articles than any other author. His two 
essays on the history of contract are in many 
respects the most notable in this volume. 
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COMPARATIVE JURISPRUDENCE IN 
THE BRITISH EMPIRE. 


“The Legislation of the Empire; being a Surve 
of the Legislative Enactments of the Briti 
Dominions, from 1898 to 1907. Edited, under the 
direction of the Society of Comparative Legislation 
by C. A. E. Bedwell. 4 v. Butterworth & (o, 
London. V. 1, pp. xxxv, 545; v. 2, pp. x, 482; y 
3, pp. x, 528; v. 4, Index, pp. 231. (12s. 6¢ 
per vol.) 

HESE four handsomely printed volumes 
epitomize the statute legislation of 
the British Empire during ten eventful years 
which saw the creation of the Commonwealth 
of Australia, the constitution of the provinces 
of Alberta and Saskatchewan, the beginning 
of the reorganization of South Africa, and 
the introduction of new principles into the 
common law. About twenty-five thousand 
statutes are dealt with. Nothing more is 
attempted than a summary of the principal 
features of each act, with only such fullness 
as its importance may demand, and as the 
mass of minor detail is omitted the informa 
tion reaches the reader in an easily digestible 
form. 

The Earl of Rosebery in his preface ex- 
plains that the Society of Comparative 
Legislation, in striving to perform a useful 
service to the cause for which it was founded, 
thought best to restrict its researches, in the 
review of legislation now before us, to the 
territory of the British Dominions. In 
asmuch as the New York State Library 
publishes a full digest of the laws of the 
various states of America, and the Société 
de Législation Comparée presents a complete 
survey of the laws of European countries, he 
considers it singular that the work which has 
been done gratuitously by a large number 
of contributors ‘in these days of super- 
abundant legislation . . . should be left toa 
private society.” 

Sir John Macdonell, one of the editors of 
the Society’s Journal, in his introduction 
observes :— 

“There may one day be a true science of legisla- 
tion which will enable a student of it to predict 
accurately the trend and nature of the legislation 
of any given society. Such a science may show 
that the history, constitution, and economic 
circumstances of a community necessitate a course 
of legislation which can be foreseen. Sociology 
may teach us that there is an affinity between 


democratic forms of government and certain kinds 
of statutes.” 


Such a science may some day be able to 
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ict tendencies in legislation, but it is 
doubtful whether it will ever furnish a means 
of ascertaining definitely how important 
principles of substantive law will be modified. 
For example, Lord Rosebery and Sir John 
Macdonell both point out that during this 
period there are many statutes curtailing 
liberty, and as Sir John observes, it may be 
that ‘the age of contract seems to be ending, 
that of status returns.”” Such a generaliza- 
tion, if sound, must have positive scientific 
value, but it would not be easy to state in 
even the most general terms its full significa- 
tion with reference to the future legislation 
of the United States or any other country. 
The process of legislation, in fact, like the 
process by which we reach ethical judgments, 
isempirical. It is affected not only by main 
currents of intelligence but by countless cross 
currents of instinct, and when we say that a 
system of law is empirical that implies that 
itis partly instinctive. One of the important 
instincts to be counted on unfailingly, alike 
inlaw and in morals, is the instinct of mimicry. 
The present work clearly recognizes the ex- 
tent to which the legislation of the British 
Parliament has been imitated in all parts of 
In fact, if one wholly eliminates 
statutes which are but imitations of pre- 
existing acts one cannot but be surprised 
at the smallness of the amount of real con- 
structive legislation included in the volumes 
of the present work. Thus wholly apart 
from constitutional law, which certainly 
illustrates the mimetic tendency, the English 
acts relating to negotiable instruments, 
criminal law, patents, company law, partner- 
ship, employer’s liability, married women’s 
property, and judicial procedure, have been 
adopted in many parts of the Empire, and 
in some cases throughout the British Do- 
minions. In such a phenomenon is there 
profound significance? Possibly so, but on 
the other hand there are such things as 
fashions in legislation. As Sir John Mac- 
donell says, ‘‘In these pages will be found 
abundant confirmation of M. Tarde’s theory 
as to the great influence of imitation in legis- 
lation.” Itishard to believe that the prev- 
alence of that influence does not offer serious 
obstacles to the development of a science 
ofcomparative legislation which shall have 
much practical utility in enabling any par- 
ticular society to solve the problems of the 
Present or to anticipate the difficulties of 
the future. 
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In fact, there seems to be a tendency to 
overemphasize the results of investigation 
in this field, which may readily go too far. 
Some familiarity with the results of such 
research is desirable in all who have to do 
with the drafting of bills. Serious defects 
and omissions can be avoided by utilizing 
every scrap of assistance which may be 
obtained from the legislation of other parts 
of the world. But the invaluable work of 
those who are engaged in the tasks of true 
constructive legislation must rely on some- 
thing more than merely the performances 
of the legislatures of other countries. The 
drafting of the British Partnership Act, for 
example, and of the excellent statutes which 
are due to the work of our own Commissioners 
of Uniform State Laws, required something 
more than a study of the work done in foreign 
countries. The science of comparative legis- 
lation is only one of many sciences on which 
the legislator must depend. There are 
the tests of other sciences to be passed, in 
fact, before it is even necessary to inquire 
whether a legislative bill compares favorably 
with the “standard” law possibly to be 
deduced by application of the comparative 
method. 

These four volumes embody an astonishing 
wealth of information. They should be in 
every good law library in the United States. 
The labor of compilation has been well per- 
formed, and the volumes will be found useful 
working tools by all who are interested in 
legislative problems. They testify to the 
current tendency to pass laws aimed at social 
amelioration, and illustrate many other 
modern tendencies, such as, for example, 
that antagonistic to emphasis on technicalities 
in our judicial procedure. Bécause of the 
admirable sense of proportion displayed, and 
the scholarly outcome of the collaboration 
of so many learned contributors, the volumes 
will reward study from every possible point 
of view. 


NICHOLS ON EMINENT DOMAIN 


The Power of Eminent Domain. A treatise on 
the constitutional principles which affect the taking 
of property for public use. By Philip Nichols. 
Boston Book Co., Boston. Pp. 422+ table of 
cases and index 57. ($5 net.) 


USEFUL, up-to-date text-book on an 
important branch of constitutional 
law is now available in the form of this 
succinct yet comprehensive treatise on the 
power of eminent domain, by the: former 





640 


assistant corporation counsel of the city of 
Boston. The subject is an important one, 
overlapping others of paramount importance, 
and Mr. Nichols has digested the general 
law with sufficient historical research to 
explain the origin and development of 
leading principles. 

The writer is logical in his arrangement 
of his subject-matter, and sure-footed and 
moderate in discussing points at all doubtful. 
He does not place himself in the ranks of 
either the strict or the liberal constructionists 
of the Constitution, and maintains an atti- 
tude of impartiality throughout the course 
of his lucid exposition of the general principles 
established by both federal and state courts. 
As the work is limited in its scope to the 
substantive law, the complexity and confusion 
which would be encountered in a treatment 
concerned with the varying rules prevailing 
in the different states are avoided. The 
author observes in his preface that decisions 
on the fundamental principles, unlike those 
on questions of procedure, “‘carry as much 
weight from one end of the country to the 
other as they are entitled by the standing of 
the court which pronounces them and the 
soundness of its reasoning.’”’ Consequently 
the method adopted has been such as to make 
possible a minute and orderly exposition 
based upon a review of a great number of 
cases. The result has been the production 
of a standard treatise of solid usefulness. 

We do not see that Mr. Nichols’ professed 
willingness to ‘‘indulge in some reasoning and 
. . . even express his own opinion of what the 
law ought to be’’ has resulted in consequences 
at all objectionable. His positions seem to be 
backed up by sound legal authority. If he 
makes such an assertion as that “an act of 
legislature against natural justice would not 
be due process of law’ (p. 5) it must be 
borne in mind that under the authority of 
Hurtado v. California (110 U. S. 516) and 
other cases this statement was not overdrawn, 
although its principle might now, perhaps, 
be considered doubtful in the light of the later 
decision in Twining v. New Jersey (211 U.S. 
78), which had doubtless not been rendered 
at the time Mr. Nichols wrote the passage 
in point. 

The treatment is subdivided under eleven 
main headings, beneath each of which are 
arranged several chapters covering sub-topics. 
The main headings are as follows: ‘‘The 
Powers of a Sovereign State,” “Jurisdictional 
Limitations,” ‘‘Constitutional Limitations,” 
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“What Constitutes a Taking,” ‘‘Additiona) 
Servitudes,” ‘‘The Taking of Waters and 
Water Rights,” ‘‘What Constitutes Prop- 
erty,” ‘“‘What Constitutes the Public Use,” 
‘“‘What Constitutes Just Compensation,” “Dye 
Process of Law and Other Constitutional 
Requirements,” and ‘Rights of the Cop. 
demnor.’”’ The book is well printed and com. 
pares favorably with Lewis’s standard work. 


FROST ON GUARANTY INSURANCE 


The Law of Guaranty Insurance. By Thomas 
Gold Frost, Ph.D., LL.D. Little, Brown & Co, 
Boston. 2ded. Pp. liv, 770, and index. ($6 net, 

HE business of guaranty insurance has 
had a later development in the United 
States than in England and on the Continent, 
the first important company in this country 
being the Knickerbocker Casualty Company, 
which was established in New York City in 
1880. The carrying of fidelity insurance 
risks has now increased so that there area 
large number of companies in this country 
doing a business amounting to hundreds of 
millions of dollars annually, which is steadily 
increasing. Mr. Frost’s work, originally 
written in 1901, is the ‘pioneer treatise’ 
on this subject. The writer had had cor 
siderable experience in connection with 
litigation in this field, and embodied its 
results in a work which immediately received 
the commendation of leading members of the 
bench and bar. The original edition was 
limited in its scope to an exposition of the 
settled principles which had been laid dow 
by the courts. So favorable an opinion wa 
entertained of the author’s abilities that a 
strong demand was asserted for a freer ex 
pression of his own views on points which 
are not yet settled. Moreover, during the 
past few years a great number of decision 
have been rendered, and revision and er 
largement of the treatise became necessary. 
Mr. Frost therefore undertook a new edition, 
covering over five hundred new cases, which 
have been digested and commented upon 4 
their importance seemed to demand, asi 
inserting many of his own. views, the result 
being an addition of two hundred and fity 
pages to the size of the original volume. Th 
revision evinces painstaking labor, and th 
value of the new edition is much greater that 
that of the original treatise at the time of if 
appearance, and will undoubtedly evolt 
the same and possibly even greater praist 

That the subject of fidelity insurant, 
together with those allied branches of com 
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pensated suretyship known as commercial 
and judiciary insurance, is important is shown 
by the vast amount of litigation upon it 
in all parts of the country. It may have 
been supposed that Mr. Frost would treat 
the topic from the point of view of New York 
state laws, but his handling is national rather 
than local, and decisions from every juris- 
diction are brought together without dis- 
crimination. Now, as in the original edition, 
the amount of material included is con- 
siderable but is well arranged, and any topic 
is easily found with reference only to the 
excellent table of contents without con- 
sulting the full index. The work in its new 
form is an admirable example of a carefully 
prepared, complete treatise, such as reflects 
the greater credit upon the author because 
of pressing demands of legal practice which 
make such an achievement difficult. The 
appearance of such works as these in America 
can scarcely fail to command in foreign 
countries increased respect for the American 
bar. 





















SOME NOTABLE FORENSIC ORATORY 


“Classics of the Bar: Stories of the World’s 
Great Jury Trials and a Compilation of Forensic 







Masterpieces.” By Alvin V. Sellers. Classic Pub- 
lishing Co., Baxley, Ga. Pp. 314, four illustrations. 
(82.) 






HIS most readable book illustrates the 
perennial abundance of legal eloquence. 
Most collections deal with the efforts of the 
more noted forensic lawyers of history, but 
the present volume is unlike them in that no 
Erskine or Mansfield, no Webster or Choate 
is represented in its pages. The compiler 
has rather chosen some recent oratory of 
which we read but yesterday in the news- 
papers, and some of that of an older genera- 
tion of American lawyers, whose reputation 
deserves some measure of permanence. There 
was, for example, Sergeant S. Prentiss of 
Mississippi, than whom Mr. Sellers thinks 
“the world has seen no greater orator,” and 
Senator Daniel W. Voorhees of Indiana, 
who was one of the foremost criminal lawyers 
of his day. Of more recent times, the author 
deems Mr. Darrow and Senator Borah in the 
Haywood trial, and Mr. Delmas in the Thaw 
trial, sufficiently eloquent for extended 
quotations. 
: The compiler has proved that he is a good 
Judge of what really constitutes forensic elo- 
quence. His selections belong to the more 
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direct and more human species of oratory 
rather than to that of the more austere and 
stately kind. He has produced a volume of 
much interest, so distinctly readable as to 
be swallowed readily in one or two sittings, 
and it may be retained on the library shelf 
with the sense that it is perhaps not an un- 
worthy companion of treasured volumes. 
As an illustration of its character, we may 
quote a passage from the remarks of Assist- 
ant District Attorney Edgar D. Peixotto, 
in the Durrant murder case at San Francisco 
a few years ago:— 


The brilliant counsel for the defendant in his 
opening statement challenged the prosecution to 
answer the questions, where Blanche Lamont was 
murdered, by whom she was murdered, and what 
the motive was? We are now ready to answer 
these questions. ‘‘Where was she murdered?” In 
the belfry of the Emanuel Baptist Church. ‘‘When?”’ 
On the afternoon of April 3, 1895, between the hours 
of 4.20 and 5 p.m. “By whom?” By this defendant, 
Theodore Durrant. ‘‘What was the motive?” Un- 
bridled passion—that same motive that has ruled 
and governed the world, made nations totter and 
decay, brought men from the highest pinnacles 
in life down to brutish beasts; that same motive 
that has filled our histories with black pages; that 
gave to the Roman Empire such characters as Nero, 
Tiberius and Caracalla—whose delight and pleasure 
it was to see men, women and children slaughtered 
before their eyes to satisfy their beastly desires; 
that same motive which inspired Gilles de Rays, 
who was executed in the year 1440 after confessing 
to the murder of some eight hundred chi'dren in 
eight years to satisfy his perverted nature; that 
same motive that actuated Catharine de Medici 
to have women flayed before her eyes to satisfy 
her perverted passion; that same motive that 
brought out in the revolutionary period the mon- 
strous baseness of Marquis de Sade, from which 
the term sadism is derived, a term meaning passion 
and lustful murder added to villainies, that same 
motive that prompted and made into a monster 
Jack the Ripper, the Whitechapel murderer, who 
went about week after week and month after 
month in that quarter of London known as White- 
chapel and there killed fallen women by strangling 
them, and left them murdered and dismembered; 
that same motive that was the foundation of that 
wonderful work in fiction of the late Robert Louis 
Stevenson—the portrayal of Dr. Jekyll and Mr. 
Hyde; that same motive that made Mr. Hyde 
satisfy his inhuman feelings, his perverted passion, 
his uncontrollable desires, by killing simply for 
the pleasure of killing and then satisfying his 
lustful desires after the killing had taken place; 
the motive, insatiable passion, the fire that con- 
sumes, the abyss that swallows all honor, fortune, 
well-being, everything... . 

Blanche Lamont had not learned the character 
of her companion, and so, unsuspecting, she 


entered the Jittle gate of the church, which, un- 
known to her, was then the portals of heaven. She 
disappeared forever from the gaze of mankind 
until her corpse was found as you have heard it 
described. 


What happened within that church 
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must forever remain a blank, the details concealed 
alone in the breast of Theodore Durrant. That is 
why we asked you if you would convict on cir- 
cumstantial evidence, and you severally answered 
*Yes.’ It was a deed which the eye of man could 
not see. If you ask for further details, we must 
supply them from our imaginations, and mine has 
been suggested to me by a bit of verse by Blanche 
Higginson :— 


“The devil he stood at the gates of hell 
And yearned for an angel above; 
And he sighed, ‘Come down, sweet siren, and learn 
The lesson of passion and love.’ 


“The angel she leaned from the gates of gold 
(The devil was fair in her eyes), 
And she thought it would be very nice if she 
Could lift him up to the skies. 


“The angel she leaned from the gates of gold 
And she clasped him with arms of snow, 
And while she was striving to draw him up 
The lower she seemed to go. 


“Don’t struggle, sweet angel,’ the devil he cried, 
As he bore her on passion’s swell; 
“When an angel’s arms have embraced me but once 
She belongs to the devil and hell.’” 

The book is not in any sense a historical 
compilation of causes célébres, but the speeches 
are prefaced by notes giving the general 
facts and also are followed by a comment 
on the manner in which the jury disposed 
of the case. The reader can thus review 
the Tilton-Beecher trial, the trial of Dr. E. M. 
Brown of New York for the murder of Miss 
Anderson, the Haywood trial, the trial of 
Durrant for the murder of Miss Lamont, and 
the trial of Dunbar for the murder of two 
children in Westerlo, New York. Among 
other features are a selectionof short, eloquent 
perorations, and an abstract of the interesting 
colloquy between Susan B. Anthony and 
Judge Hunt, at the time of her conviction 
for voting ‘‘without having a lawful right 
to vote.” 


THE ROMANCE OF BURGLARY 


“Mr. Justice Raffles.” By E. 


W. Hornung. 
Charles Scribner’s Sons, New York. 


($1.50.) 
HE latest ‘Raffles’ story furnishes a 
good evening’s entertainment, and is 
not easily set aside, because of the dramatic 
interest of Raffles’s latest burglarizing ex- 
ploits in circumventing the scoundrelly money- 
lender, Levy. The title suggests Raffles as 
an impostor elevated to the bench and prac- 
tising his roguery in that extraordinary capac- 
ity. In this respect, however, the book dis- 
appoints. The only basis for the soubriquet 
“Mr. Justice” lies in the fact that when 
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he has secured his prisoner, manacled and 
caged in the lonely tower, he burlesques the 
instrument of the law in sentencing him to 
condign punishment. 

If the two cardinal points of literary tech- 
nique are to portray clearly or to suggest 
vividly every smallest detail upon which a 
work of art depends for completeness, such 
a book as this falls far short of the mark. 
Raffles is not an unattractive person. His 
characteristics are by no means indistinct, 
but his personality is suggested rather than 
portrayed, not designedly but because the 
author can do no better. Mr. Hornung is 
unable to present his roguish hero solely in 
the light of his own natural words and deeds. 
The task requires high literary talent. He 
must rather overlay the idea of Raffles with 
an arabesque of self-conscious posing and 
dull joking, which leads one to think that 
Raffles might easily be more attractive asa 
real than as a fictitious being. Moreover, it 
is a matter of common observation that one 
can hardly write sympathetically of vulgarity 
and wholly avoid it. But it is possible to 
lend to it a greater fascination than Mr. 
Hornung has done. 

Possibly if a book like this was intensely 
realistic, it might do some harm, but written 
as it is it can only furnish Karmless pleasure 
of no high order. 


NOTES 


Addison C. Harris has issued in pamphlet form 
the address on “Modern Views of Compensation 
for Personal Injuries” which he delivered recently 
before the Indiana State Bar Association. It 
contains not only an extended discussion of legal 
principles, but much information with regard to the 
workmen’s compensation laws of European coun- 
tries. Those interested in the subject of employer's 
liability legislation should secure a copy and will 
find it worthy of preservation. 


“The Bench and Bar of Litchfield County, 
Connecticut, 1709-1909,” is the title of an interest 
ing volume prepared with great research by Dwight 
C. Kilbourn, clerk of the Superior Court, and 4 
member of leading historical societies. Mr. Kil 
bourn has included in this volume a large amout 
of interesting information, biographical sketches 
of members of the Litchfield County Bar, a cate 
logue and history of the famous law school a 
Litchfield, and many historical notes. 


The nineteenth annual Index of Legislation com 
piled at the New York State Library lists or briefly 
digests 2254 general and permanent laws passed 
at fourteen regular and fifteen special sessions held 
in the various states during the year ending Octobet 
1, 1908. The Index also contains references 
statutes declared unconstitutional by state courts 
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Latest Important Cases 


and records the popular vote on constitutional 
amendments. The classification extends to many 
subordinate topics, and renders a mass of useful 
information readily accessible. The Yearbook of 
Legislation for 1907 contains the similar Index for 
the previous year, covering 7672 acts, making a 
much greater number of pages. This volume also 
contains the useful Digest of Governors’ Messages. 
Aconsolidated Review of Legislation, with contribu- 
tions from specialists, reviewing the messages and 
statute laws of the years 1907 and 1908 is to be 
issued later. 


NEW BOOKS RECEIVED 


ECEIPT of the following new books, 
which will be reviewed later, is acknowl- 
edged :— 


The Evolution of Law; a Historical Review. 
By Henry W. Scott. Borden Press Publishing Co., 
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New York. 
(index). 
International Law. By T. Baty, D.C.L., LL.D., 
of the Inner Temple, Barrister-at-Law. Longmans, 
Green & Co., New York. Pp. 346 + index 18. 


The Courts of the State of New York; their 
History, Development and Jurisdiction. By 
Henry W. Scott. Wilson Publishing Co., New 
York. [1908.] Pp. 506. ($5.) 

A Manual of Medical Jurisprudence, for the Use 
of Students at Law and of Medicine. By Mar- 
shall D. Ewell, M.D., LL.D. 2d ed. Little, 
Brown & Co., Boston. Pp. 407 (index). ($2.50 
net.) 

A History of Modern Banks of Issue; with an 
Account of the Economic Crises of the Nineteenth 
Century and the crisis of 1907. By Charles A. 
Conant. 4th ed. G. P. Putnam’s Sons, New 
York and London. Pp. 721 + bibliography and 
index 30. 


[1908.] 4th ed. Pp. xii, 120 +9 
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Banking and Currency. Bank Guaranty 
Law of Nebraska in Violation of Fourteenth 
Amendment. U.S. 

The United States Circuit Court at Lincoln, 
Neb., held the bank guaranty act of Nebraska 
unconstitutional, in a decision recently 
rendered. The chief objection of the court 
to the act was that it attempts to exclude 
individuals from engaging in the banking 
business, unless they do so through the 
agency of a corporation. It is also pointed 
out that— 

“The act not only attempts to exclude 
individuals from engaging in the banking 
business, unless they do so through the agency 
of a corporation, but also attempts to impose 
upon them as a condition to their engaging 
in that busindss even in that form, a duty to 
make good the obligations of all other bankers 
in the state to their depositors. We are of 
opinion that this cannot be done consistently 
with the Fourteenth Amendment to the 
national Constitution or with the state con- 
stitution, and that the act is therefore void.” 

“Those who favor a genuine bank currency,” 
Says the Springfield Republican, ‘“‘are as 
mortally hit by this strange Nebraska de- 
cision as those who favor mutual deposit 
guaranty.”’ 


Contempt. Violation of Preliminary In- 


junction by Published Declarations— Defiance 
of Authority of the Courts. D.C. 


In the important case of Gompers, Morri- 
son and Mitchell v. Bucks Stove & Range 
Co., decided November 2, the Court of 
Appeals of the district of Columbia affirmed 
the decree of the Supreme Court of the 
District of Columbia adjudging President 
Samuel Gompers, Secretary Frank Morrison 
and Vice-President John Mitchell of the 
American Federation of Labor guilty of 
contempt of court. ‘ 

Mr. Justice Van Orsdel, delivering the 
opinion of the court, after discussing several 
technical points of procedure, and noting 
the distinction between criminal and civil 
contempts, said :— ; 

“Individual interests dwindle into insig- 
nificance when compared with the higher 
principle involved in this cause. The funda- 
mental issue is whether the constitutional 
agencies of government shall be obeyed or 
defied. . If an organization of citizens, 
however large, may disobey the mandates 
of the courts, the same reasoning would 
render them subject to individual defiance. 
The one has no greater rights in the eyes of 
the law than the other. Both are subject 
to the law, and neither are above it. . . 

“If a citizen, though he may honestly believe 
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that his rights have been invaded, may elect 
when, and to what extent, he will obey the 
mandates of the court and the requirements 
of the law as interpreted by the court, instead 
of pursuing the orderly course of appeal, 
not only the courts, but government itself, 
would become powerless, and society would 
soon be reduced to a state of anarchy.” 

Chief Justice Sheppard, dissenting, said :— 

“The specific acts charged against them 
relate wholly to declarations and publications 
which violated the preliminary injunction 
as issued. I have heretofore expressed the 
opinion that so much of the injunction order 
was null and void, because opposed to the 
constitutional prohibition of any abridgment 
of the freedom of speech or of the press. 33 
App. D. C., p. 129. Subsequent reflection 
has confirmed the views then expressed. I 
concede that the court had jurisdiction of the 
subject-matter of the controversy and of the 
parties, but I cannot agree that a decree 
rendered in excess of the power of the court— 
a power limited by express provision of the 
Constitution—is merely erroneous and not 
absolutely void. That proposition is met 
and conclusively disposed of by Mr. Justice 
Miller in Ex parte Lange, 18 Wall., 163-175.” 
(Washington Law Reporter, v. 37, p. 706, 
Nov. 5, 1909.) 

Corporations. Prohibited by New York 
Statute from Practising Law. B.. ¥. 

The Appellate Division of the Supreme 
Court of New York denied, on Oct. 22, the 
application of ‘‘The Associated Lawyers 
Company” for the court’s approval of its 
incorporation. The court said:— 

“While it has never been legal for a corpora- 
tion to practise law, a system has grown up 
by which corporations undertake to procure 
attorneys for the transaction of the law busi- 
ness of its clients, and while the legality of 
such corporate action has been doubted, the 
impropriety of allowing corporations to enter 
into such a business has been universally 
recognized, and by this legislation it has 
been prohibited.” 

See Public Service Corporations. 


Defamation. So-Called ‘Panama Libel’’— 
Immunity of Newspapers Printing Fair 
Comment—Such Cases can be Tried Only 
in Jurisdiction where Publication Occurred. 

U. S. 

In the proceedings brought against Dela- 
van Smith and Charles R. Williams, pro- 
prietors of the Indianapolis News, at Indian- 


The Green Bag 


apolis, Oct. 13, Judge Anderson of the Uniteg 
States Circuit Court discharged the defend. 
ants, who had been indicted for alleged 
criminal libel in publishing articles alleging 
that there was a corrupt profit of $28,000,000 
in the sale of the Panama Canal to the United 
States, and who were resisting the removal 
of the case to the District of Columbia. 

“T am of the opinion,” said Judge Ander. 
son, ‘‘that the fact that certain persons were 
called ‘thieves’ and ‘swindlers’ does not 
constitute libel per se. A newspaper has a 
certain duty to perform. 

“Here is a matter of great public concern, 
I was interested, you were interested, we 
were all interested. Here was a newspaper 
printing the news—or trying to. Here was 
this matter up for discussion, and I am not 
willing to say that the inferences were too 
strongly drawn. I am not approving them— 
I am simply saying that I am not able to say 
they were too strongly drawn. Now, if that 
is the situation, the question is, did these 
defendants under the circumstances act 
honestly in the discharge of this duty which 
I have spoken of, which the law recognizes, 
and were they actuated by a desire to injure 
the persons who are affected by their act? 
If it were necessary to decide this case upon 
the question of privilege or lack of malice, 
I would hesitate quite a while before I would 
conclude it was my duty to send these people 
to Washington for trial. But that is not it. 

“This indictment charges these defendants 
with commission of a crime in the District 
of Columbia. Now the Constitution of the 
United States in one of the amendments 
provides that the accused shall be tried in the 
state or district where the offense is com- 
mitted. 

“Everything that the evidence shows that 
the defendants do or did, they do and did 
in the state of Indiana, city of Indianapolis. 
I am not here to say that if those defendants 
had an agent in Washington to whom they 
sent for circulation copies of this paper, 
that they might not be amenable to prose 
cution in Washington, if they could be 
arrested in Washington. I am _ compelled 
to take one of two views, and there is nothing 
between them. When newspaper ownefs 
or proprietors do what the evidence it 
this case shows these defendants did, 
composed, printed and deposited in the mails 
for circulation these papers containing the, 
for the purposes of this statement, libelous 
articles, either they are guilty here and i 
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every county, district or jurisdiction into 
which these papers go, or they are only guilty 
here. There is no middle ground to take. 

“Where people print a newspaper here 
and deposit it in the post-office here for cir- 
culation throughout the counties and dis- 
tricts, there is but one publication and that 
one is here. If that is true, then there is no 
publication, according to the evidence. in 
Washington.”’ 

Equity. Court will Enjoin a Directory 
Publisher from Omitting Plaintiff's Name 
from List of Reputable Express Companies— 
Such Omission not a Libel. Mass. 

The Supreme Judicial Court of Massachu- 
setts has overruled the defendants’ demurrer 
in the suit in equity brought by William 
L. Davis against the New England Railway 
Publishing Company et al., seeking to pre- 
vent the defendant company from excluding 
reference to the plaintiff’s business in its 
publication, entitled ‘A. B. C. Pathfinder 
and Dial Express List.” 

The court says: “The ground on which 
the plaintiff seeks relief is not that he has 
a right to compel the defendants, or either 
of them, to do anything for his benefit, but 
that he has a right to have them refrain from 
intentionally doing anything, without legal 
justification, to his injury. The defendant 
corporation professes to give to the public 
a full list of all the reputable express com- 
panies doing business in Boston. While it 
does not say in express words that the list 
is complete, that is the meaning which the 
publication is intended to convey and does 
convey. Its list is false and misleading, 
to the plaintiff’s injury. .. . 

“It is peculiarly a case for equitable relief. 
The wrong is continuing, and in a sense an 
irreparable one. The extent of the injury 
cannot be measured accurately in an attempt 
to assess damages. The injury is to property, 
and it is not technically a libel upon the 
plaintiff. The rule that a court of equity 
will not enjoin the mere commission of a 
crime does not apply.” 


Franchises. See Public Service Corpora- 
tions. 

Interstate Commerce. See Legislative 
Powers. 


Legislative Powers. Interstate Commerce 
Clause Violated by Statute Regulating Busi- 
ness of Itinerant Vendors. Colo. 


The Itinerant Vendors’ Act, of Colorado 
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(Sess. Laws 1905, p. 274, et seqg.; Rev. St. 1908, 
c. 114, section 3563 et seq.) in Smith v. Farr, 
104 Pac. Rep. 401, has been held to violate 
the interstate commerce clause of the Con- 
stitution. The petitioner for habeas corpus 
was a salesman representing a factory located 
in the state of Iowa, and at the time he was 
arrested was engaged in the sale of vehicles 
to farmers in Colorado. The court held that 
none of the conditions which would authorize 
the state to impose a license fee were present 
in the case at bar. Its police power was not 
involved and the vehicle which the petitioner 
sold was not dangerous nor injurious to health 
or morals. Neither did the law purport to be 
one providing for inspection of manufactured 
articles brought into the state for the purpose 
of sales to consumers or the levy of taxes 
thereon as a part of the mass of property 
therein. Such a law was a clear violation of 
the Constitution. 


Monopolies. Prosecution for Conspiracy 
under Sherman Act Barred by Statute of 
Limitations—‘‘Conspiracy”’ Synonymous with 
‘Contract’ in Restraint of Trade. U. S. 

An important decision was rendered by 
Judge Holt of the United States Circuit 
Court Oct. 26, in the cases of Gustave E. 
Kissel and Thomas B. Harned, indicted 
under the Sherman act for conspiracy in 
restraint of trade, with others of the American 
Sugar Refining Company. The defendants 
pleaded the statute of limitations. The 
court dismissed the indictments, declaring 
that the operation of the statute invalidated 
any action against the defendants, inasmuch 
as the offense for which they were indicted 
was committed more than three years ago 
(reported in N. Y. Law Jour., Nov. 1, 1909). 
The court said in part :— 

“Statutes of limitations are beneficial 
statutes. The interests of the community 
and justice to persons charged with crime 
require that offenses be promptly prose- 
cuted. Statutes of limitation should be 
given a plain and sensible construction. 
Their effect should not be frittered away 
by a strained interpretation, based on subtle 
and refined reasoning. The Government 
has waited, before bringing this prosecu- 
tion, for five years and a half after the alleged 
offence was complete, and in my opinion 
the statute of limitations is a bar to this 
indictment. 

“The law of conspiracy has been the sub- 
ject of a great deal of over-refined discussion 
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and the authorities upon the subject are quite 
conflicting. Some hold a conspiracy to be 
an offense complete when entered into, upon 
which the statute of limitations immediately 
begins to run. Others hold it to be a continu- 
ing offense, from which it is argued that the 
statute of limitations never begins to run 
against a conspiracy until it has been aban- 
doned and whatever result has been accom- 
plished by it annulled... . 

“But a conspiracy in restraint of trade is 
nothing but a contract or agreement between 
two or more persons in restraint of trade. If 
this indictment had charged ‘that the de- 
fendants made a contract in restraint of 
trade,’ I suppose no one would claim that 
the statute of limitations did not begin to 
run as soon as the contract was executed. 
How can the Government impose a different 
liability by calling the thing by another 
name?”’ 


In the course of his opinion Justice Holt 


administered a few words of censure to pub- 
lic prosecutors for seeking indictments for 
“conspiracy to commit a crime”’ rather than 
for the crime itself:— 

“There seems to be a mysterious potency 
in the word ‘conspiracy.’ Prosecutors seem 
to think that by this practice all statutes of 
limitation and many of the rules of evidence 
established for the protection of persons 
charged with crime can be disregarded. But 
if a conspiracy to commit a crime has been 
carried out and the crime committed it 
cannot be made something else by calling it 
a conspiracy.” 


Monopolies. Agreements between Tele- 
phone Companies for Exclusive Rights of 
Connection Invalid. U.S. 


The case of United States Telephone Co. v. 
Central Union Telephone Co., 171 Fed. Rep. 
130, is a notable and interesting contribu- 
tion to the law governing the rights of tele- 
phone companies as public service corpora- 
tions. The complainant company made 
contracts with several local companies by 
which they agreed to permit no connection 
with any other company for a period of 
ninety-nine years. Several of the companies 
broke this agreement. The court discussed 
the character of the telephone business as 
being public in its nature, but drew a dis- 
tinction between it and the sleeping car 
business, in which it was held, in Chicago, 
St. L.& N. O. R. Co v. Pullman Co. (139 
U. S. 79, 11 Sup. Ct. 490, 35 L. ed. 97), that 
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a contract for exclusive rights for the term 
of fifteen years to furnish sleeping cars toa 
railroad company was not invalid. It is 
possible for all travelers to obtain like accom- 
modations on sleeping cars, but where there 
are different telephone companies, it would 
be impossible to give them like service unless 
each company were allowed the right of 
connection with the local exchanges. This 
being the case, the contract in question 
would necessarily prevent local’ companies 
from carrying out to the full extent their 
duties as public service corporations. The 
agreements were held invalid. 


Philippine Land Titles. Occupancy by 
a Native for Long Number of Years as Basis 
of Claim. U.S. 

In deciding the case of Reavis v. Fianza 
Nov. 1, favorably to the latter, the United 
States Supreme Court, in effect, held that 
the occupancy of land by a native of the 
Philippine islands for a long number of years, 
is a superior basis for a claim to the land to 
that of settlement by an American. 

‘“‘Whatever may be the construction of 
Revised Statutes, section 2332,’ said Mr. 
Justice Holmes, ‘“‘the corresponding section 
of the Philippine act cannot be taken to adopt 
from the local law any other requirement 
as to the possession than the length of time 
for which it must be obtained. Otherwise, 
in view of the Spanish and American law 


before 1902, no rights could be acquired and 


the section would be empty words.” 


Procedure. Technical Defect in an In- 
formation Nullified by the Record. Okla. 

The Court of Criminal Appeals of Okla- 
homa signifies its intention to be governed 
by reason and common sense rather than to 
be bound by precedent or technicality, in 
the case of Caples v. State, 104 Pac. Rep. 
493. Defendant attempted to secure a 
reversal of a criminal conviction on the 
ground of defects in the information. 
The caption read: “State of Oklahoma, 
Plaintiff,’”’ etc., instead of ‘‘The State of 
Oklahoma, etc.,”” and there was no allegation 
that the prosecution was by the state as it 
is required to be by constitutional provision. 
The court held that even if the caption were 
a necessary part of the information, the 
constitutional provision would be met if 
applicable at all, and there was no necessity 
of alleging that the prosectition was by the 
state, where it appeared from the record that 
it was actually being so conducted. ‘The 
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supreme purpose of this court is to give the 
people of this state a just and harmonious 
system of criminal jurisprudence, founded 
on justice and supported by reason freed 
from the mysticism of arbitrary technicali- 
ties... . Now that our criminal jurisprudence 
isin its formative period we are determined 
to do all in our power to place it upon the 
brad and sure foundation of reason and 
justice. .. . We will give full consideration 
to all authorities which are supported by 
living principles and will followthem when 
jn harmony with our laws and the conditions 
existing in Oklahoma, but we must confess 
to want of respect for precedents which were 
found in the rubbish of Noah’s Ark and 
which have outlived their usefulness, if they 
ever had any.” 

Public Service Corporations. Assessment 
of Special Franchises—‘‘ Net Earnings Rule” 
in New York State— Equalization of Assess- 
ments. N. Y. 

Long litigation in the New York state courts 
reached a termination Oct. 19, when the 
Court of Appeals reached, in the case of 
People ex rel. Jamaica Water Supply Co. v. 
Tax Commissioners, a decision rendering 
the special franchise taxes levied under 
the law of 1900 collectible. Two principal 
issues had been raised. The first was whether 
the court could properly set aside the assess- 
ment made by the State Board of Tax Com- 
missioners because it did not correspond to 
the result reached by applying what is known 
as the ‘“‘net earnings rule.’’ On this point 
the court held that the board, in fixing the 
value of a special franchise for purposes of 
taxation, may avail itself of any rule or 
method reasonably adapted to ascertaining 
its true value. When the method known 
as the ‘‘net earnings rule” is adopted taxes 
other than the special franchise tax should 
be deducted from the gross earnings in order 
to determine the net earnings. There should 
also be deducted a reasonable amount to 
meet depreciation. Under this rule the court 
below might take judicial notice that six 
per cent should be allowed as a fair return 
upon the capital invested by the company 
in real estate and other tangible property. 
In the present case, seven per cent was a 
Proper rate to adopt in capitalizing the 
surplus earnings, to provide a sinking fund 
for unforeseen contingencies. 

The second point was whether assessments 
upon special franchises were to be equalized 
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with the local assessments made by assessing 
officers of the localities in which the corpora- 
tions involved might be located. The Court 
of Appeals upheld the ruling of the court 
below, holding that the assessments should 
be made at the same ratio of actual or true 
value as other property in the county 
appearing on the assessment roll. The ques- 
tion of unequal assessment may be reviewed 
by the courts on certiorari. 

The extended opinion in the case was 
written by Willard Bartlett, J. (Reported 
in N. Y. Law Jour., Oct. 25, 1909.) 


Public Service Corporations. Dissolution 
of Corporation Revokes its Franchise—Status 
of the Franchise, if Continuing, to be De- 
termined only in Suit to which State is a Party. 

N. Y. 


The New York Court of Appeals on Oct. 19 
reversed the judgment of the Appellate 
Division and dismissed the proceedings in 
the case of the City of New York against the 
former Directors, now Trustees, of the corpora- 
tion which built the Belmont tunnel under 
the East River between the Grand Central 
Station and Long Island City. The question 
before the court was whether, on the dis- 
solution of a corporation which is in default 
in performance of the conditions under which 
it holds its corporate power, the franchise 
can pass to the trustees. Chief Justice 
Cullen pointed out that the legal status of 
the franchise could be determined only in 
litigation to which the state was itself a 
party, and said :— 

‘“‘When the legislature enacted that the 
powers of the corporation should cease it 
intended thereby that in the same contin- 
gency the franchises conferred on the corpora- 
tion should cease. What possible benefit 
would accrue from the dissolution of a corpora- 
tion for failure to exercise its franchises 
in time, if the franchise itself is to continue 
for the benefit of the stockholders, who 
might form a new corporation and to it 
transfer the franchises?’’ 


Sherman Anti-Trust Act. 


Wagers. Oral Betting at a Horse Race 
not Bookmaking— New York Anti-Race-Track 
Gambling Law. Mm. ¥. 


‘“‘While the statute makes all bets and 
wagers illegal and void, and money lost 
thereon recoverable,’”’ said the New York 
Court of Appeals in People ex rel. Lichtenstein 
v. Langan, decided Nov. 9, “it has made 


See Monopolies. 
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gambling a crime only where it is accom- 
panied by record, registry or the use of some 
part of the paraphernalia of professional 
gamblers, except in the case of poolselling, 
where probably no writing or record is 
necessary to constitute the crime.’’ Con- 
sequently oral betting does not constitute 
book making inviolation of the anti-race- 
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track gambling laws in New York State. 
To hold otherwise would be “a departure 
from the rule which gives to the terms of the 
statute their ordinary and accepted meaning, 
and would be a construction which was not 
within the contemplation of the legis- 
lature.” (Reported in N. Y. Law Jour, 
Nov. 15, 1909.) 





Correspondence 


The Dartmouth College Case 


To the Editor of The Green Bag :— 
LLOW me to point out certain inaccura- 
cies in your review (in Green Bag for 
October) of my article on ‘Confusion of 
Property with Privilege: the Dartmouth 
College Case,” published in The Independent 
for August 26. You state that the Charles 
River Bridge case ‘‘holds that an act contrary 
to the Constitution is not a legislative act.’ 
The page (644) and statement to which you 
refer, are found in Story’s dissenting opinion; 
and the statement is only incidental to his 
main contention. The effect of the decision 
is that grants made by the state must be 
construed strongly in favor of the grantor. 
while private grants are construed strongly 
in favor of the grantee. This certainly 
trimmed the wings of the College case de- 
cision as Story vigorously argued in sixty- 
six pages of dissent. 

You say that in State Bank of Ohio v. 
Knoop and Washington University v. Rouse, 
“the Supreme Court held, in effect, that a 
state cannot by charter deprive itself forever 
of the power of taxation.’”’ The court ex- 
pressly held just the opposite doctrine. In 
the former case the period of exemption was 
limited by the charter; but in the latter case 
there was no time limit, and the court held 
that there was “permanent exemption from 
taxation.” 

You say: “The repeal of obnoxious charters 
must be effected by judicial decision rather 
than by legislative enactment.’’ Can you 
point out a court which has claimed or ex- 
ercised the power to repeal charter contracts 
while the grantees of the charter keep their 
part of the contract? This would be judicial 
law-making with a vengeance. 


You state that in America ‘‘the power to 
repeal and amend corporate charters would 
be exercised only with the most confusing 
and harmful consequences.’”’ You must be 
aware that for many years a _ considerable 
number of our states have had and exercised 
this power. Will you point out the “confusing 
and harmful consequences?” New York 
has this power through constitutional reserva- 
tion of the right of repeal and amendment. 
Its Court of Appeals does not agree with 
you as to the results. See 194 N. Y. 221-222. 

I commend your frankness in admitting 
that the contract clause of the Constitution 
was not designed to include grants by the 
state, and that this decision was one of ‘“‘the 
innovations of Marshall on the Constitu- 
tion.’”’ Opinions will differ as to this and 
other innovations being ‘‘the expression of 
the central spirit of the Constitution,” and 
also as to the propriety of following a supposed 
“‘central spirit’ in opposition to the ‘‘design” 
of specific provisions. 

You apparently admit that Marshall was 
mistaken in stating that Dartmouth College 
was a private foundation. Indeed, Mr. 
Shirley has made this too plain for argument. 
But you conclude that this is irrelevant 
because ‘‘a corporation of a public character 
may be to some extent and for certain pur- 
poses a private body.” You fail to see that 
Marshall’s entire decision is based on a sup- 
posed contract between private donors and 
the crown. If the donors were not private 
and if the founder was the crown itself, the 
basis of the decision falls. Marshall said: 
“It is a contract, on the faith of which, real 
and personal estate has been conveyed to 
the corporation. It is then a contract within 
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The Dartmouth College Case 


the letter of the Constitution and within its empting property from exercise of the police 


ate, 


ae girit also, unless...’’ 4 Wheaton, 643-644. power are not. But, as Justice Strong said, 
the With reference to “the second error’ ‘the police power of the state is no more sacred 
ing imputed to Marshall, you mistake the ques- than its taxing power.” See 97 U. S. 678-679. 

: tion. It is a matter of New Hampshire The real ‘“‘point’”’ is whether a charter is 


a ‘‘contract” in the constitutional sense, or 
is mere legislation. You do not notice the 
Chicago Lake Front case. Can you explain 
on what principle it is incompetent for the 


inheriting obligations or liabilities, not powers. 
The state, on achieving its independence, 
acquired all the powers of sovereignty. But 
if we grant that New Hampshire inherited 


to 
Id 
ng 


also certain obligations, the state certainly 
did not inherit the obligation of any contract 
which King George had not attempted to 
make by the Dartmouth College charter— 
which indeed he had no power to make. 
See opinion of Chief Justice Doe in 67 N. H. 
2-53. 

You admit that later decisions have estab- 
lished that there are certain classes of con- 
tracts into which it is not ‘“‘competent for 
the legislature to enter.”” But you claim 
that these later cases have not “materially 
modified’’ or refuted the doctrine of the 


College 


Independent 
the improper influences which were used 


state to contract away the public rights in 
Chicago’s harbor, while it is competent for 
the state to contract away the public rights 


in the streets of Chicago or any other city? 


See 146 U. S. 387. In these later cases the 
Supreme Court has overruled the Dartmouth 
case in principle—has furnished 
the reasoning on which it may finally be 


overruled in fact. 


I am surprised that you did not notice the 
preceding article on this same subject (in 
for August 19), dealing with 


le college case. But if these contracts as to to bring about the decision in the Dartmouth 
od which the legislature is not ‘‘competent’’ College case, influences whose character and 
ig ae not distinguishable in principle from effectiveness are recognized by such eminent 
k the contracts still held to be governed by the authority as Henry Cabot Lodge, Joseph 


a 


bl I 


doctrine of the college case, you must admit 
that the doctrine has been both modified 
and refuted. Contracts exempting property 
fom taxation are held to be governed by 
the rule of the college case; contracts ex- 


Cotton, Jr., and John M. Shirley, from whom 


I te. 
— JESSE F. ORTON. 


73 Sixth street, Elmhurst, N. Y., 
October 15, 1909. 


A REPLY 


1. The Dartmouth College case asserted 
the doctrine that where the state is bound 
by contractual obligations protected by the 
Constitution not to disturb a grant previously 
made by charter, an act of the legislature 
which seeks to disturb the grant is null 
and void. We understood that Mr. Orton’s 
purpose, in referring to the Charles River 
Bridge case (11 Peters 420), was to convey 
the notion that the legislature can substitute 
anarrower construction for that contemplated 
at the time of the original grant, thus 
modifying the rule that the original intention 
of the parties to the contract is binding on 
the legislature. We do not understand, 
however, this to have been the doctrine 
of the Bridge case. And in our opinion the 
Charles River Bridge case does not overrule 
the doctrine that a legislative act violating 
constitutional safeguards of contract is null 
and void. Perhaps a little more precision 


of statement was desirable, but in aiming at 
condensation we were not guilty of misinter- 
pretation. 

2. It seems doubtful whether the Charles 
River Bridge case can accurately be said 
to have ‘‘trimmed the wings of the College 
decision”’ till it is conclusively shown that 
the Supreme Court, in that decision, impliedly 
rejected the view that a royal grant like that 
in the Dartmouth College patent would be 
construed in favor of the grantor. 

3. State Bank of Ohio v. Knoop (16 How. 
369) seems to us to have held, in effect, that 
a state cannot forever deprive itself of the 
power of taxation. Justice McLean, who 
wrote the opinion, said that an exemption 
from taxation made for the purpose ‘of 
advancing any policy connected with the 
public interest’ is not an alienation, but an 
exercise of sovereignty (p. 389). This would 
imply that an exemption is virtually an ex- 
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ercise of the taxing power, and‘ also, ap- 
parently, that the state might repudiate 
such an exemption under a valid exercise 
of the police power, should it be found 
detrimental to public policy. Chief Justice 
Taney, eoncurring on other grounds (see 
Ohio Life Insurance Co. v. Debolt, 16 How. 
431), said that a state cannot alienate the 
power of taxation unless it is allowed to do 
it by the state constitution. 

With regard, however, to Washington 
University v. Rouse, we must confess to a 
serious oversight. Both that case (8 Wall. 
439) and Home of the Friendless v. Rouse 
(8 Wall. 430) hold that a state may bar- 
gain away the taxing power in perpetuity, 
and the judgments of Justice Davis in these 
two cases are open to criticism. 

4. The courts, not the legislature, are 
the final tribunal which shall say whether 
or not the Constitution has been violated. 
There are certain conditions under which 
the legislature may possess a valid right to 
repeal corporate charters and the courts 
cannot review such action. But to make 
legislatures themselves the sole judges as to 
whether constitutional safeguards are pre- 
served inviolate, when they repeal charters 
where no right of repeal was reserved, and 
to deny the right of the courts to interfere, 
would not tend to make property secure in 
America. It therefore happens that as a 
matter of fact, though not of law, the courts 
in such instances do virtually exercise a power 
of repeal, and that this state of affairs is for 
the public good. Our remark that ‘‘the repeal 
of obnoxious charters must be effected by 
judicial decision rather than by legislative 
enactment” was meant to be interpreted 
only in the foregoing sense, that the consti- 
tutional rights of property might be sure of 
being protected. 

5. A considerable number of our states 
have had the power of repealing and amend- 
ing corporate charters, and all that the New 
York Court of Appeals said in Lord v. Equi- 
table Life Assurance Society (194 N. Y. 212), 
about the exercise of this constitutionally 
reserved power in New York State is doubtless 
true. Instances of repeal, however, are far 
less frequent than those of amendment, 
and we find in this decision no specific obser- 
vations upon the consequences of the exercise 
of this unfettered right of repeal. Mr. Orton’s 
proposition is not to be sustained without 
the presentation of facts bearing on this 
particular point. If, however, results have 
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been favorable, that may have come about 
in spite of this reservation of the right of 
repeal. The Dartmouth College case yp. 
doubtedly infused into all legislatures 
greater respect for the property rights of 
corporations than they would otherwise 
have come to experience. There is no doubt 
that it still exerts a morally deterrent in- 
fluence, even though its doctrine may not 
be legally binding on the New York legislature 
with respect to the repeal of charters. Ip 
the exercise, however, of the power of amend- 
ment, which in New York State has been 
resorted to with far greater frequency, the 
legislature has by no means been free from 
the salutary legal as well as the moral inhibi- 
tions of the doctrine of the Dartmouth College 
case. This point can best be illustrated by 
quoting from a recently published work of 
much value, Frost on New York Corpora- 
tions (p. 361) :-— 


“When it comes to the right of the legisla- 
ture to exercise its reserved power to alter 
and amend a corporate charter or act,... 
in order to justify the exercise of this power 
by the legislature it must be done (except 
in the exercise of the police power) in such 
a manner as not to defeat or substantially 
impair the object of the grant or any rights 
vested under it, which the legislature may 
deem necessary to secure either that object 
or some public right. It cannot be used to 
take away the property already acquired 
by the corporation or to deprive the corpora- 
tion of the ‘fruits actually reduced to posses- 
sion of contracts lawfully made. The altera- 
tions must be reasonable. They must be 
made in good faith and be consistent with 
the object and scope of the act of incorpora- 
tion. Sheer oppression and wrong cannot 
be inflicted under the guise of alteration or 
amendment. But in all cases where the 
rights of the general public are in a manner 
seriously affected the legislature will be 
granted a great latitude in such matters.’ 
(Buffalo, etc., Ry. Co. v. Dudley, 14 N. Y. 
336.)” 

6. We “apparently admit’’ Marshall's 
error in stating that Dartmouth College was 
a private foundation. If our words were 
ambiguous we now disclaim any intention 
to admit anything of this sort. What con- 
trolling legal authority is there for the im- 
puted erroneousness of Marshall’s view? 
Do not the terms of the grant alone show its 
private character, whatever public function 
might subsequently come to be discharged 
by the corporation thus created? ‘‘The 
rights of the Dartmouth College students,” 
said Chief Justice Doe in Dow v. Railroad, 
67 N. H., at p. 36, “are public in a certain 
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. but they do not make the college 


sense . « 
property public in the sense in which the 


state-house, state-library and _ state-prison 
are public. . . . On the college land the legisla- 
ture cannot build a road, against the owner’s 
objection, without paying the owner for a 
right of way.” 

7. The learned and able opinion of Chief 
Justice Doe in Dow v. Railroad (67 N. H. 1) 
throws so much light on the Dartmouth 
College case that it commands the greatest 


respect. One of the links in his logical 
chain, however, does not seem perfectly 
flawless. ‘‘Since the enactment,’”’ says the 


Court (at p. 41) ‘“‘of the Bill [of Rights] in 
1689, the sovereign has had no authority 
to exempt from legislative repeal a college 
charter granted either by the King or by 
Parliament.”” The law, however, of the 
English Constitution would give perpetual 
life to a royal grant not in derogation of the 
common or statute law (see Halsbury’s Laws 
of England, v. 6, pp. 485-7; v. 8, pp. 
315-6), and a grant in itself perpetual by 
operation of law at the moment it was made 
would obviously be within the power of the 
crown. The crown would then be bound 
to insure the perpetuity of the grant, so it 
would be easy to see in the circumstances 
a contractual transaction like that which 
Marshall professed to see in the college charter. 
Whatever the obligations of the royal grantor, 
they would descend to the state of New 
Hampshire after the Revolution so far as 
not clearly unsuited to American society. 
Thus in Pawlet v. Clark, it was held 
by the Supreme Court in 1815, in the 
opinion of Justice Story, that a_ state 
succeeding to the rights of the crown 
cannot by legislative act rescind a royal 
grant. 9 Cranch 292. 

8. While the police power is no more 
sacred than the taxing power, a temporary 
alienation of the former would clearly be 
more in conflict with public policy than one 
of the latter, for in the latter case the state 
May gain a recompense in some other form. 
There is a logical reason for subjecting the 
inviolability of charters at all times to the 
limitation involved in the police power, 
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and it is not easy to infer, from the opinion 
of Marshall in the Dartmouth College case, 
that he intended to deny the right of the 
state to exercise its police power. On the 
other hand it is logical to allow temporary 
exemptions from taxation when justified 
by public policy, under circumstances like 
those of State Bank of Ohio v. Knoop, and 
charters, while always subjected to the police 
power and the power of eminent domain, 
are properly relieved of taxation when the 
state does not thereby abdicate one of its 
sovereign powers. Furthermore, it may 
reasonably be contended that before the 
Revolutionary War the Dartmouth College 
charter would under the British Constitution 
have been subject to the police power and 
other prerogatives of Parliamentary sov- 
ereignty, and that these limitations were 
inherent in the contract which Marshall 
construed. 

9. In Illinois v. Central R. Co. (146 U. S. 
387), it was held that the state cannot, by 
granting to private persons property held 
in trust for the people, abdicate a public 
trust. The principle of the case is analogous 
to that in the cases which sustain the pro- 
priety of the legislature’s exercising the 
police power or the right of eminent domain, 
it being immaterial whether a public trust, 
a public need, or the public health and safety, 
are to prevail over private prerogative. 
On the contrary, when rights in public ways 
are granted by charter, such a grant does not 
involve the use of such ways for a private 
as distinguished from a public use, and when 
those rights are exercised in a manner not 
calling for the exercise of the police power 
they should not be in danger of being nullified 
merely on the ground that the legislature 
cannot alienate public property. 

The principle that a charter is a vested 
property right, not simply a legislative act, 
does not need to be overruled by the Supreme 
Court, as Mr. Orton has contended. For the 
law already prevents that principle from 
being made use of to harass or injure the 
public, without weakening its vitality as 
an important fundamental institution of 
American society. THE EDITOR. 


CREM EMER EME REC /E RIE MER ER ERIE RIE RIE M/E ERE RIERE 
The Editor’s Bag 


E23 


MR. JUSTICE PECKHAM 


EFORE his elevation to the bench 
of the Supreme Court of the United 
States the late Mr. Justice Peckham 
had already distinguished himself as 
counsel in many important cases and as 
Associate Justice of the New York 
Court of Appeals. When President 
Cleveland saw fit to select for the high- 
est court a Democratic jurist from New 
York State, the appointment was in no 
sense made for political reasons. Presi- 
dent Cleveland clearly perceived his 
ability, and lived to see Justice Peckham 
demonstrate his usefulness in the high- 
est tribunal of the nation and earn the 
universal respect of the bench and bar. 
The high opinion entertained of him 
by his colleagues is sufficiently attested 
solely by the opinions he was selected 
to right in a large number of important 
decisions. He dedicated his entire energy 
to the work of the court, and the care 
and ability with which he performed 
his duties, and the lucidity and direct- 
ness of his written opinions, not to 
speak of his personal graces and merits, 
certainly contributed to the dignity of 
that court. 

Apart from the decisions arising under 
the Sherman act, Justice Peckham wrote 
the opinions in the oleomargerine case, 
holding that the sale of an article in 
original packages made by the importer 
from another state could not be restrained 
by state law, in the decision, during the 
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war with Spain, that a stamp tax on 
transactions at an exchange or board_of 
trade is not a direct tax within the 
meaning of the Constitution, and in the 
New York gas case, holding that a pub- 
lic service corporation is not entitled to 
a fair return on an increased valuation 
of its franchises without positive proof 
of such increase in their value. These 
decisions called for the highest form of 
juridical ability, and in them all he 
fully rose to the demand of the occasion. 

In learning and acumen the late Jus- 
tice was perhaps excelled by some of his 
colleagues, but in his intense desire to 
do justice he was unsurpassed. One 
may disapprove of certain of his doc 
trines, but one cannot disapprove of 
him as a judge, or accuse him of any 
grave defect of judgment. If he was 
not a great constitutional jurist, there 
can be no doubt that he was the superior 
in this respect of many who have at 
various times occupied seats on the 
bench of the Supreme Court. To the 
collective wisdom of the court the strong 
yet gentle Justice Peckham doubtless 
contributed more than his share of one- 
ninth. 


A GEORGIA CORONER’S VERDICT! 


One of our readers in Moultrie, Ga. 
is good enough to send us this anet 
dote :-— 

Down in the piney woods section of wie 


grass Georgia, where the proverbial ‘Razor 
Back Hog” strops himself upon any com 
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rior 
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yenient tree, there lives a unique character 
by the name of ‘“‘Jene Dykes.’’ Mr. Dykes 
has been a continual office holder in his home 
county, “since the memory of man run- 
neth not to the contrary,” and has held all 
offices from County Judge to Judex de Pace. 

Finally arriving at that Alexandrian state 
of unrest, he mounted the pinnacle of judi- 
cal glory, when his fellow-citizens elected 
him to the office of Coroner. 

Our friend Dykes was recently called upon 
to investigate a murder, and after a careful 
sifting of the evidence, charged the jury 
empaneled in these words:— 

“Gentlemen of the jury, this crime cannot 
be classed homicide, because the deceased 
was killed on a public road and not at his 
home. Neither can it be called manslaughter, 
for the deceased was a boy and not a man. 
So I charge you, gentlemen, you will have to 
return a verdict of Boyrodeicide. This latter 
classification of a crime, however, is not in the 
Georgia Code.” 


LOMBROSO 


HE dependence of law upon science is 
nowhere more strikingly manifest than 
in the case of the criminal law. It is indis- 
putable that a sound system of criminal law 
can be developed only through careful study 
of the science to which the late Cesare Lom- 
broso gave impetus. All public law and ina 
minor degree all private law are largely de- 
pendent upon science for their improvement, 
but it would doubtless be easier to convince 
the majority of lawyers of the ready applica- 
bility of criminological knowledge to the solu- 
tion of legal problems than of the utility of 
the results of other sciences by which the 
wholesome growth of the law should be influ- 
enced in no less a degree. 

The old idea was that the criminal was a 
free agency, and the old science of criminology, 
in the hands of such eighteenth-century writers 
as Beccaria, proceeded upon the theory that 
as the criminal was an entirely responsible 
being “the treatment of the criminal is to be 
determined by the crime committed and not 
by the nature of the criminal.” This is not 
froma modern point of view a scientific prop- 
osition. The modern science of criminology 
had its origin in the great biological awaken- 
ing of the nineteenth century, and discarding 
the free-will dogma reversed the above hypo- 
thesis, maintaining that the treatment was 
to be determined by the nature of the criminal. 
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The beginning was made by Lombroso’s 
epoch-making theory of the deliquente nato, 
the born criminal. Lombroso went so far as 
to hold that the criminal was a distinct type 
of the human species, which can be recognized 
by peculiar physical and psychical character- 
istics. The criminal was conceived practically 
as a sub-species of the human race, bearing 
so-called marks of degeneration, among them 
prognathy and receding forehead, structural 
peculiarities of the brain, and other anatomi- 
cal differences attesting to a close relationship 
of the type to the anthropoid apes, and 
indicating the prevalence of atavism. In- 
sanity and crime were considered so closely 
allied as to be both results of the same process 
of degeneration. Lombroso also sought to 
show that genius could be traced to epilepsy, 
and that epilepsy, instead of being the prod- 
uct of a pathological condition, was not 
much else than a highly strung normal 
function of the nerves. 

It may be said that contemporary science 
does not look upon these theories with 
approval. They are for the most part either 
plainly disproved or clearly not proved. 
But after all the deductions necessary to 
eliminate their enormities and to reduce 
them to an orderly sense of proportion have 
been made, there still remains a slight residue 
of truth, for while crime is not necessarily 
either atavism or disease, it is properly 
subject to anthropological investigation 
which will throw light on the proper attitude 
for society to assume for its own protection. 

The chief merit of Lombroso is that he 
collected a great number of observations 
which will supply a basis for the more cau- 
tiously formed conclusions of future crimi- 
nologists. His hypotheses are of value 
chiefly because of their stimulating quality 
and suggestiveness. He was certainly not 
fitted by temperament or equipped with the 
necessary laboratory facilities for the am- 
bitious labor he so confidently undertook, 
for criminology is not merely a branch of 
anthropology but overlaps the science of 
heredity and a number of other sciences. 
His neglect of approved scientific method 
led to his being classed in some quarters 
as a ‘‘yellow scientist.”” The genial, benevo- 
lent nature of the man, however, robs the 
term of a contemptuous signification. He 
unquestionably showed other men of science 
that they still had much to learn, and he 
truly founded a new modern .cience. 

That Lombroso’s fondness for anthropo- 
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metric investigations will exert an abiding 
influence is shown, for example, by the dis- 
cussion which Professor Ross’s prediction 
that the world would soon see a comprehensive 
anthropological survey of crime by a labora- 
tory method received at the National Con- 
ference of Criminal Law and Criminology held 
in Chicago last June. Others following in the 
footsteps of Lombroso will doubtless in the 
near future put the science of criminology on 
a firm basis, so that it will furnish criteria for 
determining what policies should dominate 
the substantive, the. procedural, and the penal 
law of crime. Of the unscientific régime, 
undue severity combined with harmful indul- 
gence was the inevitable outcome. The new 
science should put the world in possession of 
a system of criminal law adequately serving 
all the ends of social justice, and the inspira- 
tion will have come from the Italian enthusiast 
whose zeal in collecting facts excelled his 
mastery of principles. Science, while it values 
truth above men, will not slight his share in 
an important movement. 


HOW MR. ROOT EARNED A BIG FEE 


STORY presumably authentic, but 
the accuracy of which we do not 
vouch for, is told of the way Senator 
Elihu Root secured a fee of $250,000 for 
two days’ services to the Sage estate :— 


After the death of Russell Sage a legal snarl 
presented itself as to the distribution of the 
estate, variously estimated at from $140,000- 
000 to $200,000,000. Mrs. Sage, kindly, gen- 
erous and just, wanted the legal question 
settled quickly and by authority. 

“IT want you to see Mr. Elihu Root,” she 
said” to her advisor, ‘‘and say to him that I 
will consider it a distinct favor if he will pass 
upon this question and give to me his deci- 
sion.” 

Communication was opened up at once 
with the then Secretary of War. A special 
messenger called upon him. He was too 
much engrossed with his official duties to give 
the request attention. 

‘Please say to Mrs. Sage,” said he, “‘that it 
will be impossible for me to act. I am not 
practising law now.” 

“But it is not a question of fee, Mr. Root,” 
said the intermediary. ‘‘Mrs. Sage insists that 
you, and you only, shall advise in this matter.” 

“I repeat,’’ replied the War Secretary, ‘‘that 


The Green Bag 


I do not wish to be retained, and you may say 
that nothing further need be suggested. My 
fee would be practically prohibitive and | 
want it to be so regarded.” 

“And that fee would be—’’ 

“Well, say $250,000,’ was the reply, ina 
tone intended to cut off further discussion. 

That same day telegraphic communication 
with Mrs. Sage was opened. ‘‘Pay it,” she 
said. Mr. Root was astounded when informed 
that his ‘‘prohibitive’ fee was regarded as 
settled. He accomplished what he had to do 
in less than forty-eight hours, without appear- 
ing in court and without engaging additional 
aid,"and Mrs. Sage was very well satisfied. 


CASES ON JOKES 


(N OT E.—The sittings of the Supreme Court 
of Joke-idioture are scheduled for the last week 
of each month at Greenbagville, and if the inter- 
est of the legal profession is sufficient to pro- 
mote litigation in this Court, as we hope it will 
be, we shall take pleasure in permitting the 
publication of official reports of our decisions. 
PER CURIAM.) 


COOK vs. PEARY 


Supreme Court of Joke-idioture 
December Term, 1909. 


The facts of this case are sufficiently stated 
in the opinion of the court. 

TUSH, C. J.—The plaintiff, who is by pro- 
fession a lecturer on Cook’s tours, and is the 
author of ‘‘Personally Conducted to the Top 
of Mt. McKinley”’ and other standard guide- 
books, brings this action to determine the 
question of the ownership of the North Pole. 
The plaintiff recently lectured before the 
Royal Society of Autograph Collectors at 
Copenhagen, Denmark, and then and there in- 
formed his audience that by an instrument 
executed April 21, 1908, and delivered to 
one Harry Whitney to be by him held i 
escrow till the conclusion of Mr. Whitney's 
extended shooting expedition, he had deeded 
the North Pole to the aforesaid Society. 
There is no question of the plaintiff having 
held a clear title, if he had had any title what- 
ever, nor of the validity of consideration, as 
the proofs of both these matters are in Mr. 
Whitney’s possession and will be presented by 
him in 1920 if they have not got lost in the 
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meantime. The only question is that of the 
validity of the title thus acquired by the 
Society. The defendant, who is the pro- 
prietor of the Arctic Exploration and Publish- 
ing Company, declares that on April 6, 1909, 
he formally took possession of the North 
Pole in the name of the United States, and 
therefore the title immediately vested in the 
New York Times. 

The parties to this action having both by 
advice of this court through their counsel 
waived inquiry into all questions of fact on 
account of the non-existence of any credible 
witnesses, the question of law need only be 
considered. 

[The court at this point asked if any lady 
in the court-room could lend him a hatpin. 
He then took a large apple from his pocket, 
stuck the hatpin vertically through the middle 
and carefully sliced off a piece at the top 
with his jack-knife. ] 

The earth is not a true sphere, but an 
oblate spheroid. The polar region is flattened 
as in the case of this apple. The geometrical 
pole is at a point elevated many miles above 
the earth’s surface, while the geographical 
pole, which Messrs. Cook and Peary claim to 
have discovered [the court here grimaced 
rather indecorously] is at the point where 
this hatpin intersects the top surface of the 
apple——not directly under the geometrical 
pole, but directly between it and the centre 
of the earth. 

If the particular land, or water, on which 
Mr. Peary or Mr. Cook stood happened not 
to lie in a plane parallel to the equator, but 
dipped ever so little like the top surface of 
this apple, all their calculations would have 
been upset, and they would have been unable 
to find the pole, or prove that they had found 
it, except by accident. Were Mr. Cook 
standing directly underneath the geometrical 
pole, like this [the court stuck a small piece 
of match into the apple to indicate the ex- 
plorer] he would revolve round the earth’s 
axis, and were he to arrive actually at the 
geographical pole his observations would show 
him to be far south (or north) of it. Unless 
this part of the earth’s surface, therefore, is 
so shaped that the horizon line gives a correct 
basis for calculation, neither Cook nor Peary 
could have discovered the North Pole and 
have known where, when or how the discovery 
occurred. 

If we suppose, however, that the polar 
regions are such that useful sextant observa- 
tions are practicable, the conclusion never- 
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theless follows that the North Pole cannot 
possibly be located. For it is not a fixed 
point. To quote a writer on international 
natural law:— 

The North Pole is not a fixed point, but a point 
which is perpetually moving round to overcome 
the motion of the earth and remain in the same 
place. If one considers the earth as a great wheel 
and the Pole as an axle fitting it loosely, we see 
how the axle will be jarred this way and that when 
the wheel revolves. And the North Pole, because 
it is an infinitesimal geometrical entity, is separated 
by an even greater interval from the terrestrial 
substances.—Sir Isaac Newton Puffendorff, Text- 
book of International Physics, p. 7777; cf. G. 
Grandidier, Les conséquences scientifiques de la 
découverte du Pole, Journal des Débats, Sept. 14, 
1909. 


It follows, therefore, as a matter of natural 
law, that no one has discovered the North 
Pole, and the court need not go into the hinter- 
land question brought up by Sir Gilbert Parker 
of counsel for the plaintiff, to weaken the de- 
fendant’s claim of a title vesting in the New 
York Times. If Canada and Siberia are 
connected by means of a natural causeway 
intersecting the North Pole, as may be the 
case, this court does not wish to take the 
responsibility for a judgment which might 
annex Asia to the Dominion of Canada. 

Complaint Dismissed, 


MAUD MULLER 


Maud Muller, on a summer’s day, was 
taking the customary meadow filled with hay, 
when the Judge came along. 

“Good morning, Maud.” 

“How are you, Judge. Fine morning.” 

“Yes. Um. You are probably aware that 
President Roosevelt has forbidden all this.” 

“Really.” 

“Really. He claims that the farmer’s wife, 
and, of course, the farmer’s daughter, ought 
not to be raking up hay. Now, if you will 
give me a glass of water I shall be glad to take 
you away from all this. I ama rising young 
corporation lawyer, and think I can make 
you fairly comfortable.” 

Maud, looking carefully at his chestnut 
mare, accepted his invitation. 

About thirteen years later, when the Judge 
was investigated and put into jail, she looked 
wistfully back over the usual vista of years, 
thought of the golden-haired yap who lived 
two farms beyond, that she might have had, 
and she muttered softly to herself :— 


“Of all sad words of tongue or pen, 
The saddest are these: I might have had Ben.” 
—Life. 
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USELESS BUT ENTERTAINING 











Lawyer—I think it was prudent to com- 
promise the case. I never encourage litiga- 
tion when it can be avoided. 

Client—Well, any time you want to dis- 
courage litigation you can do it by presenting 
your bill.—Scraps. 


Judge (to prisoner).—‘‘ We are now going to 
read you a list of your former convictions.” 

Prisoner.—‘‘In that case, perhaps your lord- 
ship will allow me to sit down.” 


An impecunious young lawyer recently re- 
ceived the following letter from a tailor to 
whom he was indebted :— 

“Dear Sir: Kindly advise me by return mail 
when I may expect a remittance from you in 
settlement of my account. 

“Yours truly, J. Snippen.” 

The follower of Blackstone immediately re- 
plied :— 

“Dear Sir: I have your request for advice 
of a recent date, and beg leave to say that not 
having received any retainer from you I 
cannot act in the premises. Upon receipt 
of your check for $250 I shall be very glad to 
look the matter up for you and to acquaint 
with the results of my investigations. 

am, sir, with great respect, your most 


obedient servant, 
“Barclay B. Coke.” 
— National Corporation Register. 


A colored woman was on trial before a 
magistrate charged with inhuman treatment 
of her offspring. 

Evidence was clear that the woman had 
severely beaten the youngster, aged some 


nine years, who was in court to exhibit his 
battered condition. 
Before imposing sentence His Honor asked 
the woman whether she had anything to say, 
“Kin I ask Yo’ Honah a question?” jn. 


- quired the prisoner. 


“Go ahead,’’ said the Judge, and the court 
room listened. 

“Well, then, Yo’ Honah, I’d like to ask yo’ 
whether yo’ was ever the parient of a 
puffectly wuthless cullud chile?’ 

—Law Student’s Helper. 


Some years ago, a man in Nantucket was 
tried for a petty offense, and sentenced to 
four months in jail. A few days after the 
trial the judge who had imposed sentence, in 
company with the sheriff, was on his way to 
the Boston boat, when they passed a man 
busily engaged in sawing wood. 

The man stopped his work, touched his hat 
olitely, and said: ‘Good morning, your 
onor.” 

The judge, after a careful survey of the 
man’s face, asked: ‘‘Isn’t that the man I sen- 
tenced to jail a few days ago?”’ 

“Yes,’’ replied the sheriff, with some hesi- 
tation, “‘that’s the man. The fact is, Judge, 
we—er—we don’t happen to have anybody 
else in jail pon now, so we thought it would 
be a sort of useless expense to hire some one 
to keep the jail four months just for this one 
man. So I gave him the jail key and told 
him it would be all right if he’d sleep there o’ 
nights.’”’— Harper’s Weekly. 


A persistent lawyer who had been trying to 
establish a witness’s suspicious connection 
with an offending railroad was at last elated 
by the witness’s admission that he “had 
worked on the railroad.” 

“Ah!” said the attorney, with a satisfied 
smile. ‘‘You say you have worked on the 
Ce A Oe 

“For how long a period?” 

“‘Off and on for seven years, or since I have 
lived at Peacedale on their line.’’ 

“Ah! You say you were in the employ of 
the P. T. & X. for seven years, off and on?” 

“No. I did not say that I was employed 
by the P. T.& X. I said that I had worked 
on the road, off and on, for that length of time.” 

“Do you wish to convey the impression that 
you have worked for the P. T. & X. for seven 
years without reward?”’ asked the attorney. 

“Absolutely without reward,’’ the witness 
answered, calmly. ‘For seven years, off and 
on, I've tried to open the windows in the 
P. T. & X. cars, and never once have I suc- 
ceeded.’’— Youth’s Companion. 


The Editor will be glad to receive for this department anything likely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetie, and anecdotes. 
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Important Litigation 


The merger said to be contemplated by the 
Adams, United States, American and Wells- 
Fargo express companies has been attracting 
the close attention of the Department of 
Justice. Steps are being taken so that when 
the merger is completed the department 
will be in a position to know the facts and act 
upon them if necessary. 


In the United States District Court for 
the northern district of New York, the Dela- 
ware & Hudson Railroad and the Central 
Vermont Railway Company were fined $100 
each and costs October 5, by Judge George 
W. Ray, for failing properly to equip certain 
of their cars with brakes and other safety 
appliances. The railroads stipulated that 
the judgments be taken. 


An example of one method of checking the 
law’s delays was illustrated in the Appellate 
Court of Indiana recently, when Judge C. C. 
Hadley dealt vigorously with the appeal 
of a railroad corporation. The case was a 
companion one to several others previously 
decided, and the court ruled that the appeal 
was obviously dilatory, seeking to utilize 
technical objections for the purpose of de- 
feating the recovery to which the plaintiff 
was entitled in law and equity. Judge 
Hadley, in affirming the judgment of the 
lower court, inflicted a ten per cent penalty 
on the corporation. 


The fact that the Supreme Court of Ne- 


braska had declared the guarantee bank 
statute unconstitutional in that state may 
have given the bankers of Oklahoma an 
intimation of what they may expect from 
the Supreme Court of the United States, 
where the suit to test the constitutionality 
of the Oklahoma statute is pending. The 
Farmers’ State Bank of Oklahoma City, at 
all events, has thought it well to convert 
itself into a national banking institution. 
The bank guaranty law of Oklahoma is said 
to have given occasion for some dissatisfac- 
tion on the part of the Oklahoma banks. 


The American Book Publishers’ Association, 
organized to prevent booksellers from cutting 
the prices of books, has been sued by R. H. 
Macy & Co., the New York department store 
firm, in the United States Circuit Court under 
the Sherman act to recover $375,000 damages 
on allegations that the association is a com- 
bination in restraint of trade. The fight has 
been going on since 1902. After Macy & Co. 
undertook to sell books at their own prices 
the Publishers’ Association sought relief 
in the state courts with the result that the 
Court of Appeals decided that on a copy- 
tighted book the interest controlling the 


copyright could dictate the retail price. The 
case was taken to the United States Supreme 
Court, and the department store was sucessful 
in obtaining a reversal of this decision. 


The Supreme Court of the United States 
began its sittings October 11, after a recess 
of more than four months. Associate Justices 
Peckham and Moody were not in attendance. 
The term opened with six hundred and thirty 
cases on the docket, a considerably larger 
number than for several years past. A large 
number of petitions for writs of certiorari 
were presented the first few day or ,two, 
seven out of twenty-four being granted and 
the rest denied. The first cases to be argued 
were those of Interstate Commerce Commission 
v. Chicago & Great Western R. R. Co. and 
Southern Pacific Co. v. Interstate Commerce 
Commission. When the case against the 
American Tobacco Company under the 
Sherman act was called, the government 
asked for delay, and against the protest of 
the defendants the case was set for Decem- 
ber 13. 


The Vermont Supreme Court, basing its 
decision on secs. 3716, 3717 and 3871 of the 
laws of Vermont, held defective the statute 
providing that two doctors by signing a com- 
mitment stating that a person is insane can 
send the patient to an asylum. The decision 
was rendered October 5, on a writ of habeas 
corpus brought on behalf of Mrs. Lydia Anna 
Allen of Johnson, Vt. The Court held that 
all persons are entitled to be notified, and 
have a right to a hearing if desired, doctors’ 
certificates being simply prima facie evidence. 
While the law is defective it is effective in 
certain directions. This question of illegal 
commitments had been agitating Vermont 
for some time. All persons will be considered 
legally committed at Waterbury, it is be- 
lieved, until habeas corpus proceedings are 
brought and their release demanded. It is 
thought that very few applications will be 
made. 


Argument in the Spokane rate case was 
begun October 4 at Spokane, Wash., before 
Interstate Commerce Commissioners Prouty, 
Lane, Cockerell and Clark. The principal 
contention of counsel for Spokane was that 
freight rates to Seattle represented reason- 
able compensation for carriers, and that the 
higher Spokane rates based on water com- 
petition were excessive and unjust. The 
New York Chamber of Commerce _ took 
a hand in the case, feeling that the proposed 
readjustment of rates would tend to deprive 
the Atlantic seaports of their natural ad- 
vantages, draw from the Atlantic seaboard 
the origin of manufacturing and distributing 
merchandise and concentrate such business 
in cities of the Mississippi Valley, and amount 
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to a discrimination against the East in favor 
of the West. Commissioner Prouty stated 
that the Commission, in all probability, 
would not issue an order in less than five 
months, because of the similar cases of Salt 
Lake, Reno and Phoenix, which have a direct 
bearing on this case. 


Important Legislation 


The executive committee of the Illinois 
Bar Association has approached Governor 
Deneen with the request that in his call for 
the proposed extra session of the legislature 
he include a recommendation for the creation 
of a commission to outline amendments to 
the existing laws, which will result in a simpli- 
fication of legal procedure and lessen delays 
and expenses of litigation. 


The King has appointed a royal commis- 
sion to inquire into the condition of the divorce 
laws, especially as they affect the poorer 
classes. In July Lord Gorell, formerly 
President of the Divorce Court, moved in the 
House of Lords that county courts should 
have the power to grant divorces. The 
Archbishop of Canterbury and others opposed 
the motion, and the House decided to insti- 
tute an inquiry into the whole question. 


President Taft was the guest at dinner 
on board the St. Paul, on October 27, of the 
Governors of more than one half of the states 
of the Union. In his speech he referred to 
the advantages of the states co-operating 
still more closely with the national govern- 
ment. ‘‘The lack of uniformity,’ he said, 
“in some of our laws is distressing, and yet 
we cannot amend the legislation of the 
United States in order to correct the evil 
that grows out of it. We must by team play, 
by team action, through the legislatures of 
the states, accomplish that reform and while 
we, by inviting governors, do not invite 
the legislative power of the state, we do 
invite those men who have much to do with 
directing what the legislation shall be and 
whose constitutional function generally is to 
recommend legislation to the legislature with 
very considerable influence in that regard.” 


In the opinion of the office of the secretary 
of the United States Senate, it is not true, 
as was recently stated by Governor Haskell 
of Oklahoma, that thirty-one states, the two 
thirds required by law, have memorialized 
Congress to calla constitutional convention 


to provide for the popular election of United 
States Senators. Such resolutions must be 
in proper form and specifically request that 
a constitutional convention be called. They 
must also, in the opinion of eminent lawyers 
in Washington, provide in terms that both 
branches of Congress shall be notified of the 
fact of their passage. As far as investigation 
has gone, the records of the Senate disclose 
that only twenty-four such communications 
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have been received from state legislatures, 
although this number may be increased by 
further research. Of the twenty-four, several 
states apparently have adopted resolutions 
which upon their face fail to meet the con- 
stitutional requirement that application shall 
be made (to Congress) for the call of a con. 
stitutional convention. Consequently, several 
legislatures must do their work over again 
before the list of thirty-one states, or the 
constitutional two-thirds, can be regarded as 
complete. 


Personal— The Bench 


Colonel Joseph T. Lawless of Norfolk City, 
Va., will become Judge of the Circuit Court 
of. Norfolk County to succeed Judge William 
N. Portlock, resigned. 


On account of ill health, Judge J. H. 
Gilpatrick of the District Court, Leavenworth, 
Kans., has tendered his resignation, which 
took effect October 9. He has been on the 
bench ten years. 


Krishnaswami Aiyar, the noted Moderate 
Congress leader, who used his _ influence 
and authority on the side of law and order 
during the recent unrest, has been appointed 
a puisne judge of the high court of Madras. 


Captain E. H. Campbell, Judge-Advocate- 
General of the Navy department, was de- 
tached from duty October 28, and it is 
believed that Commodore R. L. Russell will 
be designated as his successor. Secretary 
Meyer explained the change by stating that 
he was anxious to have the position filled by 
a graduate in law. 


The Allegheny County (Pa.) Bar Associa- 
tion tendered a farewell banquet October 28 
to the retiring Chief Justice of the Supreme 
Court of Pennsylvania, Hon. James Tindale 
Mitchell, who, next January 1, will have 
served Pennsylvania on the Supreme bench 
for twenty-one years. The members of the 
Supreme and Superior Courts were specially 
invited guests. 

Judge Joseph E. Jones has been re-elected 
judge of the fourteenth judicial circuit of 

ennessee by an overwhelming majority. 
Immediately after Captain Rankin’s death, 
he called a special term of circuit court, 
impaneled the grand jury, which brought 
in indictments against many alleged night- 
riders, and finally carried the trials pe 
in spite of repeated threats against his lile. 


Judge Peter S. Grosscup told a women’s 
club at Chicago, October 29, that women 
were not fitted to become lawyers, because 
they were devoid of the reasoning faculty. 
“The only woman lawyer I know who is 4 
success in her profession,’’ he said, ‘“‘begaa 
her career by being put in jail for contemp 
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of court, for throwing a pitcher of water at 
a judge who overruled her motion.” But 
he told his audience a lot of the things which 
women can do and escaped their vengeance. 


|Personal—The Bar 


Neville H. Castle, an attorney at Nome, 
Alaska, formerly practising in California, 
has been appointed assistant United States 
Attorney for the second judicial district of 
Alaska. Hewas graduated from Yale in 1894. 


There are perhaps more lawyers in Boston 
who have been in active practice fifty years 
or more than in any other city of the United 
States. Robert M. Morse, the leader of the 
Boston bar, heads the list. 








Edgar Allan Poe, City Solicitor of Balti- 
more, says it is impossible for him to attend 
to his public duties and at the same time 
bear his share of the work with the law firm 
of John P. Poe & Sons, and so he has decided 
to practice alone. 

William R. Begg, who for the past six 
years has been the general solicitor of the 
Great Northern Railway Company, with 
headquarters at St. Paul, Minn., has resigned 
and will open an office in St. Paul for the 
general practice of law, about January 1. 





The interest of the late Ernest B. Krutt- 
schnitt in the prominent New Orleans legal 
frm of Farrar, Jonas, Kruttschnitt and 
Goldberg having been liquidated, the firm 
has taken in Mr. Richard F. Goldsborough 
and Mr. Edgar H. Farrar, Jr., and will here- 
after be styled Farrar, Jonas, Goldsborough 
and Goldberg. 


Eli F. Cunningham, a St. Louis attorney, 
arose at a revival tent meeting at Clayton, 
the first of October, and declared his intention 
to quit his profession and become a farmer 
and religious worker. He said attorneys had 
to lie when following their profession, and 
they often knew oaths to be violated and 
witnesses to be perjuring themselves. 


Louis D. Brandeis of Boston, who defended 
the Oregon ten-hour day law for women 
before the Supreme Court of the United States, 
has been invited by State’s Attorney Wayman 
of Chicago to defend a similar measure before 
the Supreme Court of Illinois. Mr. Brandeis’s 
brief in the Oregon Laundry case won him 
a place among the ablest attorneys in the 
country. 


E. S. Mansfield ‘of Boston, a Harvard 
petuste, and Belgian consul to New England 
or the past fifteen years, has been decorated 
by King Leopold of Belgium. He acted as 
counsel to the Belgian government before 
his service as Belgian consul, and won a 
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case for King Leopold at.that time. He has 
now the right to be addressed as ‘‘chevalier,” 
an honor which has been received by only 
one other American. 


John B. McClymon, said to be the oldest 
lawyer in the country, celebrated his one 
hundred and first birthday on October 7 at 
Pleasant Ridge, Ohio. When he was forty 
odd years old he married a girl of eighteen 
and did all he could to conceal his exact age, 
and it is possible that he is even older. He 
was born in Cherry Valley, N. Y., and as a 
young man lived in Poughkeepsie, where he 
taught school. He went to Cincinnati in 1840. 


Among the qualities required of those who 
choose the law as a career were the following, 
as defined by Charles N. Barney of Lynn, 
Mass., speaking at Tufts College October 25: 
“Absolute trustworthiness, the ability to 
reason logically and to write and speak accu- 
rate and forceful English, and a sufficient 
initiative to overcome the natural professional 
tendency to procrastinate.” Mr. Barney 
also recommended that the college man who 
is to follow the law should take up the study 
of the sciences by the laboratory method 
and of advanced subjects in mathematics. 


Charles R. Crane of Chicago, who had been 
offered the portfolio of minister to China, 
was forced by the Department of State to 
resign that post in consequence of some 
indiscreet widely published remarks to the 
effect that the United States was preparing 
to protest against some features of the 
Chinese-Japanese agreements in relation to 
Manchuria. President Taft upheld Secretary 
Knox’s request for his resignation. Mr. 
Crane discounted the statement that his 
friends in Congress would make a fight for 
his vindication. Mr. Crane has defended 
himself by saying that he confined himself 
carefully to the lines laid down by Mr. Taft 
in his vigorous speech at Shanghai, and that 
he had been told by the President to ‘“‘let 
them have it hot” in his public speeches. 


A fountain has just been erected in Indian- 
apolis in memory of the late Nathan Morris, 
the Indianapolis lawyer who lost his life 
on Easter Sunday, 1903, in attempting to 
save his nephew and others from death in a 
burning house. The fountain is the gift 
of several donors in various parts of the 
United States, and is notable as one of the 
few in the country commemorating men 
not distinguished for military or political 
service. The presentation was made at 
exercises held October 16 at which the 
speakers testified to the rare uprightness, 
charity and self-sacrifice which had marked 
Mr. Morris’s whole life. Mr. Henry Wollman, 
of the New York City bar, had charge of the 
erection of the monument and made the pre- 
sentation address, in which he said: ‘‘Nathan 
Morris was a lawyer whose greatest victories 
were in quieting the din and roar of the angry 
strife of quarrel. He was the best type of 
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the modern lawyer, who believes that ‘peace 
hath her victories no less renowned than war.’ 
All great contests, whether on battlefield 
or in the forum of the courts, must inevitably 
result in peace. The man who can bring peace 
with honor the quickest is a real benefactor. 
Wherever it was possible, he brought peace 
where passion reigned before. And that is 
the lesson of his career as a lawyer. At the 
time of his death he occupied the highest 
position that a lawyer who is not a member 
of the judiciary can fill; he was president of 
the Bar Association of his own city, which 
means that his colleagues at the bar, the men 
who knew him best, recognized in the most 
fitting way that he had lived up to the highest 
ideals of his profession and had been true and 
——— to every trust that had been reposed 
in him.” 


Banquet to the Illinois Supreme 
Court Justices 


Probably the most notable function ever 
given by the legal fraternity of the state 
occurred in Chicago on the evening of Oct. 30, 
when the Illinois State Bar Association gave 
a banquet at Hotel La Salle in honor of the 

ustices of the Supreme Court of Ilinois. 
he affair was a brilliant success in every 
particular, there being about seven hundred 
representative attorneys from different parts 
of the state present to do honor to the highest 
court in the commonwealth, as guests of the 
Bar Association of the state. 

Hon. Edgar A. Bancroft, president of the 
Association, was the toast-master, and with 
the other officers of the Association, the vice- 
presidents, William R. Curran, Samuel 
Alschuler and Nathan William MacChesney, 
and the secretary-treasurer, John F. Voigt, 
conducted the event to a successful conclusion. 
Messages to the Association were received 
and read from Mr. Justice Fuller, Chief 
Justice of the Supreme Court of the United 
States, Judge Carrol C. Boggs, former member 
of the Supreme Court of Illinois and United 
States Senator Shelby M. Cullom. 

Mr. Chief Justice Farmer, responding to 
the toast ‘‘the health of the Justices of the 
Supreme Court of Illinois,’’ in a few words 
gave such an insight into the inner workings 
of the Supreme Court of the state as was a 
revelation to the representatives of the bar. 

Judge Baker, formerly of the Supreme 
Court of Indiana and now of the United States 
Circuit Court of Appeals, responded to the 
toast ‘‘Co-ordinate Jurisdiction” in a happy 
vein. 

Mr. Justice Cartwright, characterized by 
the toast-master as ‘‘for fourteen years a 
tower of strength in tke Supreme Court of 
Illinois, upright and downright and outright,”’ 
Mr. Justice Cooke and Hon. William J. 
Calhoun, the last representing the bar, also 
Ss 


e. 
The whole affair was pre-eminently success- 


ful in accomplishing its purpose of expressing, 
in the words of leanar Fentlon Boggs, “A 


The Green Bag 


sincere expression of the regard and confidenge 
reposed in the Court and 1ts members by the 
bar of the state.” 

The guests of the Association present were: 
Mr. Justice Frank Dunn, Mr. Justice 
Alonzo K. Vickers, Mr. Justice James 
Cartwright, Mr. Justice William M. Farmer, 
Mr. Justice George A. Cooke, Mr. Justice 
Orrin N. Carter, Mr. Justice John P. Hand, 
Judge Francis E. Baker of the United States 
Circuit Court of Appeals and Hon. William 
J. Calhoun. 


Bar Associations 


The annual meeting of the Louisville (Ky,) 
Bar Association will be held on December 28, 


The Washington County (Miss.) Bar Asso- 
ciation met October 26 and elected officers 
as follows: president, J. H. Wynn; vice. 
president, Walton Shields; secretary and 
treasurer, William Ray Toombs. 


The Norfolk Bar Association of Norfolk, 
Va., passed resolutions October 5, opposing 
poll tax liens on real estate, and also dis. 
countenancing the circulation of petitions 
among the profession requesting endorse- 
ments for judicial nominations. 


The Ohio County Bar Association elected 
the following officers at its annual meeting, 
held October 2 at Wheeling, W. Va.: president 
Frank C. Cox; first vice-president, Benja- 
min S. Allison; second vice-president, Law- 
rence A. Reymann; secretary, J. William 
Cummins; treasurer, William B. Casey. 


At the annual meeting of the Kennebec 
(Me.) Bar Association, which was _ held 
October 19 at Augusta, the following officers 
were elected for the ensuing year: president, 
Charles F. Johnson of Waterville; vice- 
president, George W. Haselton of Gardiner, 
and secretary and treasurer, Charles L. 
Andrews of Augusta. 


The annual meeting of the Hampden 
County (Mass.) Bar Association was held 
October 9. The old officers and committee- 
men were all re-elected, including: president, 
Edward H. Lathrop; vice-presidents, William 
H. Brooks and James B. Carroll; secretary, 
Robert O. Morris; treasurer, Charles M. 
Calhoun. 


Preliminary steps in the formation of the 
Union County (Ore.) Bar Association were 
taken October 26, when the lawyers of Port- 
land met and effected a temporary organiza- 
tion, with Circuit Judge J. W. Knowles as 
chairman and Attorney C. E. Cochran secre- 
tary. One of the objects is the building of 
a county law library. 


The Kansas City Bar Association held its 
meeting October 2, with Governor Herbert 
S. Hadley as the principal speaker. ‘The 
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writ of injunction is the most effective meas- 
ure we lawyers have,’’ said the Governor. 
“The ordinary forms of legal procedure are 
blank cartridges.’’ The new officers: president, 
Thomas H. Reynolds; first vice-president, 
oseph A. Guthrie; second vice-president, 
ay M. Lee; secretary, John G. Schaich; 
treasurer, C. C. Maddison. 


The Bar Association of Baltimore City, 
Md., will make an effort to effect the passage 
by the next Legislature of the expert testi- 
mony bill which was approved at the annual 
meeting of the Association last summer at 
Old Point Comfort, Va. The bill gives the 
court the right to appoint an expert witness 
when necessary at the public expense when 
it is found that the parties are unable to 
meet the expense. It will be the right of the 
court, under the bill, to fix a charge for the 
expert’s services and be responsible for it. 


The Vermont Bar Association held its 
thirty-second annual meeting November 2-3 
at Montpelier, Vt. The retiring president, 
J. K. Batchelder of Arlington, presided, and 
those present included all the judges of the 
higher courts and Mr. Archambault, repre- 
senting the Montreal bar. With the excep- 
tion of the contingent fee clause, referred for 
investigation, the American Bar Association 
code of ethics was adopted. A resolution that 
a message of welcome be sent to J. M. Tyler, 
then on his way home from Europe, was 
passed. John H. Senter, in .seconding the 
resolution, called Judge Tyler the greatest 
jurist Vermont has ever known. At the 
banquet Chief Judge John W. Rowell of the 
Vermont Supreme Court, referring to a letter 
in which Judge Tyler had described the robes 
worn by English judges and court officials, 
observed that the judges of Vermont might 
at some future time don robes if the judges 
themselves could overcome the difference 
of opinion in regard to the style, some being 
in favor of richly ornamented garments, he 
smilingly added, while others were for the 
plain variety. This elicited broad grins 
from the members of the bar. Other speakers 
were Judge F. M. Butler, T. Archambault, 
Warren R. Austin, United States Attorney 
Alexander Dunnett, Clark C. Fitts, F. G. 
Fleetwood and Col. J. H. Mimms. C. G. 
Austin is the new president, J. H. Mimms, 
St. Albans, being secretary. 


Necrology— The Bench 


Charles L. Adams, surrogate of Jefferson 
County, N. Y., died October 14 at his home 
in Watertown, N. Y. 


Judge Ira D. Marston, at one time a dis- 
trict judge in Nebraska, died October 3 at 
Kearney, Neb. 


Judge William A. Brown died in New 
Castle, Ind., October 4, after a long illness. 
He was well known in legal circles throughout 
the state. 
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Judge Jesse Talbot Bernard of Tallahassee, 
Fla., died October 29, at the age of eighty 
years. At one time he was one of Florida’s 
most influential citizens. 


Judge Louis C. Payson, at one time one 
of the most prominent attorneys in Illinois, 
died October 4 at Washington, D. C. He 
was a representative in Congress from 1886 
to 1892. 


Judge George Gary, an authority on pro- 
bate law and one of the better known of the 
old school lawyers of Wisconsin, died October 
22 in Milwaukee. He had held many public 
offices including that of State Senator. 


Former Congressman H. F. Finley, for 
many years a leader in the Republican party 
in Kentucky, died at his home in Williams- 
burg, Ky., October 16. He was seventy-seven 
years of age. He had served two terms as 
circuit judge. 


Sir Henri T. Taschereau, Chief Justice of 
the Court of King’s Bench, of the province 
of Quebec, died October 11 at the home of 
his daughter in Montmorency, France. He 
came of a noted French-Canadian family, 
both his father and grandfather having been 
judges. He was knighted two years ago. 


One of the most widely known lawyers 
in the state of New York, Samuel D. Morris 
of Brooklyn, formerly judge, District Attorney 
and assemblyman, died October 31 at Lake- 


wood, N. J., in his eighty-ninth year. He 
was one of the counsel for Tilton in the Beecher 
trial, and was the second oldest practising 
lawyer in Brooklyn. 


Judge D. A. J. Baker died in Minneapolis, 
October 2, at the age of eighty-seven. He 
came to Minnesota in 1849 from Maine, where 
he was born and received his education. He 
was the second school teacher in St. Paul. 
The land boom in Old Superior, Wis., drew 
him there in the early fifties, where he was 
appointed judge by the Governor of Wiscon- 
sin. 


Judge Drury A. Hinton died at his residence 
near Petersburg, Va., October 19. He was 
for twelve years commonwealth’s attorney 
of Petersburg, and later was elected a judge 
of the Supreme Court of Appeals, and served 
there with distinction, his dissenting opinion 
in the Cluverius case being considered one of 
the strongest opinions on circumstantial 
evidence ever delivered by a Virginia judge. 


The Supreme Judicial Court and Superior 
Court of Massachusetts paid affectionate 
tribute October 30 to the late Justice Francis 
A. Gaskill. Chief Justice Aiken of the Superior 
Court said:—‘‘Judge Gaskill . possessed 
a charm of manner which no one could be in 
his presence and not feel. It was more than 
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the florescence of acquaintance -with culture, 
refinement and social usages; it was. the 
fruitage of a life rooted in rectitude, sincerity, 
loyalty, generousness and broad humanity.” 
Samuel J.‘ Elder and Herbert Parker also 
spoke. 


Judge J. A. Dupuy, a prominent jurist, 
died oe 3 in Roanoke, Va. He was 
fifty-five years old. At the time of his death 
he was president of the Roanoke Bar Asso- 
ciation. He was engaged in the practice 
of law for many years in Parkersburg, W. 
Va. The Parkersburg Dispatch-News thus 
referred to him: ‘Gentle as a woman, but 
strong as a lion in the defense of what he 
believed to be right, Judge Dupuy was a 
type of the chivalrous old Virginian school, 
which is too rapidly passing.” 


Judge James Cameron MacRae, for ten 
years dean of the State University Law 
School of North Carolina and former Supreme 
Court justice, died recently at Chapel Hill, 
twelve miles from Durham, N. C. Judge 
MacRae was seventy-one years old. Until 
his death he had been one of the state’s most 
active citizens. Speaking of Judge MacRae, 
Chief Justice Clarke of North Carolina said: 
“His death is a great loss to the state, to the 
profession and to the splendid law school 
of which he was the head. He was a pains- 
taking, able and conscientious judge and a 
— agreeable and pleasant associate on the 

ench.’ 


Judge Robert Roberts Bishop of the 
Superior Court of Massachusetts died at his 
home in Newton Centre, October 7, after 
an illness of about three months. He was 
born in Medfield, Mass., in 1834, and was 
fitted for college at Phillips Academy, An- 
dover, from which he was graduated in 1854. 
He was graduated from the Harvard Law 
School in 1857. He spent a year in the office 
of Peleg W. Chandler before starting to 
practise for himself. In 1861 he formed 
a law partnership with Thornton K. Lothrop, 
In the spring of 1888 Mr. Bishop was appointed 
a member of the Superior Court. For many 
years he served as president of the board 
of trustees of Phillips Academy, Andover. 


Rt. Hon. Gerald FitzGibbon, Lord Justice 
of Appeal in Ireland, died October 14 in 
London. He was born in Dublin in 1837. He 
was educated at Trinity College, Dublin, 
where as a scholar he won several medals. He 
was admitted to the Irish bar in 1860, and 
to the English bar, Lincoln’s Inn, in the 
following year. He received his appointment 
as Queen’s Counsel in 1872, was appointed 
law adviser to Dublin Castle in 1876, and was 
Solicitor-General of Ireland from 1877 to 
1878. He was made a bencher of King’s 
Inns in 1877, and in 1879 received his ap- 

intment as Privy Councillor for Ireland. 

rom 1884 to 1896 he was Commissioner of 
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National Education for Ireland, and from 
1885 to 1897 was judicial commissioner of 
educational endowments for Ireland. He 
was made a bencher of Lincoln’s Inn in 190}, 
In 1896 he served as Chancellor of the united 
dioceses of Dublin, Glendalough and Kildare, 


Former United States Senator William 
Lindsay died at his home in Frankfort, Ky,, 
October 15. Senator Lindsay, who was a 
leading Southern Democrat and lawyer, was 
born in Rockbridge County, Va., September 
4, 1835. He moved to Kentucky in 1854, 
He served as Captain in the Confederate 
Army until 1865. He was elected to the state 
senate in 1867. In 1870 he was made Judge 
of the Kentucky Court of Appeals, and in 
1876 he was appointed Chief Justice, serving 
for two years. He then became a resident of 
Frankfort, Ky. In 1893 he was elected to 
the United States Senate to succeed John 
G. Carlisle. In the following year he was 
re-elected for a full term of six years, which 
expired in 1901. His opposition to “‘free 
silver’ brought him into national prominence, 
On his retirement from the Senate he built 
up a lucrative law practice in New York 
City. He has lately been called by the 
Washington Post ‘‘a lawyer the equal of any 
jurist who ever sat on any bench or ever 
pleaded at any bar. He made more decisions 
that became ‘leading cases’ than any other 
man in the history of the Anglo-Saxon race 
who was on the bench no longer than he.” 
In physique Senator Lindsay was of almost 
massive size, standing six feet two in height 
and weighing nearly two hundred and fifty 
pounds. 


Hon. Rufus Wheeler Peckham, Associate 
Justice of the Supreme Court of the United 
States, died at his summer home at Altamont, 
near Albany N. Y., Oct. 24. Justice Peckham 
was born in Albany, Nov. 8, 1838. His 
father was one of the best known lawyers in 
the state of New York. Being graduated at 
the Albany Academy when eighteen years 
of age, the boy displayed exceptional gifts 
as a public speaker. After graduation he 
entered the law office of Colt & Peckham, 
and three years later was admitted to the 
bar. Although not a college graduate, 
Justice Peckham was a cultivated and 
scholarly gentleman. In 1857 he was ad- 
mitted to the firm of Peckham & Tremain, 
which subsequently became Peckham & 
Rosendale, and in that office his great legal 
victories were won. He was engaged in many 
of the most remarkable criminal trials of 
central New York state, notably the Johnstown 
and Grannett murder trials and the Sessions 
bribery case. In civil or criminal law he 
was almost uniformly successful. In 1881 
he was appointed corporation counsel to 
the city of Albany, and discharged the duties 
of the position to the satisfaction of tax 
payers. In 1883 he was elected Justice of 
the Supreme Court in the third judicial 
district, and while serving as such was, 2 
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1886, elected an associate judge of the Court 
of Appeals of New York. He was the last 
of President Cleveland’s Democratic ap- 

intees to the bench of the United States 
e Court, Chief Justice Fuller and 
ustice White being the other two. He took 
is seat in January, 1896. 


Necrology—The Bar 


Archibald Foote Clark, of the firm of Gil- 
lette & Clark, 99 Nassau street, New York 
City, died suddenly October 15. He was 
thirty-five years old. 


Hon. W. P. Pipes, Attorney-General of 
Nova Scotia, and representative of Cumber- 
land County in the provincial Parliament, 
died suddenly in Cambridge, Mass., October 7. 


William R. Donihee died at his home in 
New York City October 4, after an illness 
of several months. He was long recognized 
as one of the most effective Tammany Hall 
orators, and served in the Assembly. 


Milton Sater, a member of the bar of 
Hamilton county, Ohio, and brother of United 
States District Judge John E. Sater of Co- 
lumbus, died October 13 at his residence in 
Cincinnati. 


H. D. Tate, aged fifty-nine, died suddenly 
at Pittsburgh, Pa., October 22. He was the 
attorney and one of the moving figures in 
the proposed Bedford & Chambersburg Elec- 
tric Railway. 


Capt. Leland Hathaway, the oldest member 
of the Winchester (Ky.) bar, died October 
23 aged seventy-four. At the time of his 
death he was Master Commissioner of the 
Circuit Court. 


Isaac Franklin Jones, one of the most 
emg and wealthiest lawyers in West 
irginia, died October 10,in Wheeling, W. Va., 
aged seventy-three. 


He practised law here 
for forty years. 


Judge James Calvin Sawyer died in Terre 
Haute, Ind., October 12. He was sixty-one 
wey old and for more than twelve years 
ad been one of the leading attorneys of 
the Vigo county Bar. 


John S. Reynolds died October 25 at 
Columbia, S. He was Supreme Court 

n, a prominent lawyer and newspaper 
man, and author of ‘Reconstruction in 
South Carolina.” 


J. Q. A. Sullivan, formerly well known in 
Pittsburgh, where he practised for many 
years, died at Butler, Pa., October 29. He 
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was born in Prospect, Pa., and was admitted 
to the bar in 1861 


Joseph A. Stetson, a New York patent 
lawyer, died October 29 in Brookline, Mass. 
He was graduated from, Harvard College 
in 1891, and from the Harvard Law School 
in 1894. He was one of the board of overseers 
of Harvard University. 


Robert B. Murray, aged sixty-six, one of 
the oldest and best known members of the 
Mahoning county (Ohio) bar, died October 
22, at Youngstown, O. Two years ago he 
was stricken in the United States Court at 
Cleveland with paralysis. 


C. C. Brock of Cottage Grove, Oregon, 
died October 31, aged sixty-one years. Mr. 
Brock .was a retired lawyer of prominence, 
having practised at the bar of many of the 
eastern states. He was born in Pennsylvania, 
and had practised for thirty years. 


Benjamin Franklin Etter, the oldest of 
the Dauphin county bar and former Deputy 
Attorney-General of Pennsylvania, died at 
Harrisburg, Pa., October 16, at the age of 
eighty-five years. Mr. Etter retired from 
practice several years ago. 


Frederick T. Johnson, at one time city 
attorney and later comptroller of Newark, 
N. J., died October 14, in that city. He was 
born in Newark on September 18, 1858, and 
was admitted to the New Jersey bar in 1876. 
Appropriate resolutions were adopted by the 
Essex County Bar Association. 


McJunkin, aged sixty-five, a 
leading attorney of the Pacific coast, died 
early in October in his home at Sawtelle, Cal. 
He served in the Civil War and when he had 
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reached middle age he studied law and 
served one term as district attorney for the 
thirteenth jurisdiction district of Iowa. 


Hon. Francis Rives Lassiter, for many 
terms the member of Congress from the 
fourth Virginia district, died in Petersburg, 
Va., October 31. He was city attorney of 
Petersburg for five years, and was appointed 
United States Attorney for the eastern dis- 
trict of Virginia by President Cleveland. 


Charles Russell Sturgis, a Boston lawyer, 
died October 2, at the age of thirty-eight 
years. He was graduated from Harvard in 
the class of 1893, and three years later, from 
Harvard Law School. He was admitted to 
the bar and was for a short time in the office 
of Storey & Thorndike. Later, he took an 
office with the late Robert Codman. Mr. 
Sturgis gave most of his attention to trustee- 
ships for estates. 
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Patrick Henry McCarren, New York state 
senator and Democratic leader of Brooklyn, 
died October 22. He was born in East 
Cambridge, Mass., fifty-eight years ago. In 
1881 he was sent to the Assembly, where 
he served three terms. During his last term 
he took up the study of law and was admitted 
to the bar. In 1888 he was elected to the 
state senate and had been re-elected every 
term since with one exception. 


Samuel Blair Griffith of Pittsburgh, Pa., 
aged fifty-seven, one of the best known 
members of the Allegheny county bar, the 
first president of Pittsburgh’s Civil Service 
Commission, and formerly Assistant United 
States District Attorney, died October 19 
in that city. He was born in Mercer, March 
12, 1852. He was appointed Assistant United 
States District Attorney for the Western 
district of Pennsylvania by President Cleve- 
land in 1893. 


John Stewart Kennedy, a New York 
lawyer, financier and philanthropist, died 
October 31. He was nearly eighty years old. 
He was a director of many large corporations, 
including the Northern Pacific Railway 
Company, and held office in many charitable 
and public institutions, being chairman of 
the Presbyterian Hospital of New York and 
second vice-president of the Metropolitan 
Museum of Art and of the New York Public 
Library. His will made enormous bequests 
to charity. 


George T. Sewall of Old Town, Me., died 
October 31, at the age of sixty-five. Mr. 
Sewall spent practically all his life in Old 


Town. He was graduated from Bowdoin 
College in 1867. He was once a member of 
the Maine legislature and held other public 
offices. An honored citizen of his town, he 
was also a profound student of the law and 
in his more active years had a large practice. 
The Penobscot Bar Association was repre- 
sented at his funeral and appointed a com- 
mittee to draw up resolutions. 


Joseph Tanner Richards, of the law firm 
of Richards, Richards & Ferry, Salt Lake 
City, died October 9 following an operation for 
appendicitis. For twenty-six years he had 
lived in Salt Lake and for the last seventeen 
years had ranked among the leading lawyers 
of the city. When twenty-one years old he 
graduated from the Cornell law department 
and took up practice in Michigan. After a 
short career there he returned to Salt Lake, 
where a year later he was made Assistant 
United States Attorney for the territory. 


Frank W. Lewis, a Boston lawyer and 
student of social and economic problems, 
died at Concord, Mass., October 8. He had 
made a careful study of the various forms 
of life insurance and their relations to the 
laboring man, and had recently published a 
discussion of ‘‘State Insurance,” in which 
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he urged a revision of the German scheme 
of insurance. Mr. Lewis was born in Clare. 
mont, N. H., in 1840, and graduated from 
Dartmouth in 1866. For ten years he residej 
in Lincoln, Neb., where he was active ip 
politics, twice conducting a successful cam. 
paign against the saloon element. 


United States Senator Martin Nelsop 
Johnson of North Dakota died October 
at Fargo, N. D. He was born in Wisconsip 
about fifty-nine years ago. He removed to 
Iowa when he was a boy, where he received 
his education at the State University. He 
was elected to the lower branch of the legis. 
lature and was admitted to the bar. In 188) 
he moved to North Dakota, where he took 
up government lands. He was elected Dis 
trict Attorney. From 1891 to 1899 he was 
a member of Congress, retiring to resume his 
law practice. Last year he was elected by 
the legislature to succeed Senator Hans 
brough. 


W. Mosby Williams died October 1, a 
Washington, D. C., on the very day when the 
District Supreme Court put into operation 
the new rules of practice, for the adoption 
of which he labored earnestly and untiringly 
for more than two years as chairman of the 
committee of the local bar. Mr. Williams 
was born in Front Royal, Va., about forty 
years ago, and came to Washington as a poor 
boy. He was graduated from the Law School 
of Georgetown University in the class of 18% 
and received his master’s degree in 1891. He 
was admitted to the bar of the Supreme 
Court of the District of Columbia in 189%, 
and entered actively upon the practice of his 
profession about three years later. 


John Prentiss Poe, leader of the Maryland 
bar, died October 14 in Baltimore, Md., aged 
seventy-three. He had been dean of the law 
school of Maryland University since 1871. 
He was a native of Baltimore and was gradv- 
ated from Princeton University in 1854 and 
was admitted to the bar in 1857. He served 
as city solicitor for two years in Baltimore, 
and in various public offices, and was elected 
state senator in 1899 and in 1891 was elected 
Attorney-General of the state on the Demo 
cratic ticket. In 1869 he was elected a regent 
of the University of Maryland and later te 
came dean of the faculty. As a practitioner 
at the Baltimore bar he had a long and sue 
cessful career. In 1886 Mr. Poe was appointed 
by the General Assembly to prepare the 
Maryland Code of Public General and 
Laws, and his codification was adopted by 
the act of 1888 and re-adopted in 1890. He 
was well known as an author and authority 
on legal subjects. Memorial exercises in his 
honor were held in the Superior Court room 
in Baltimore October 22, addresses bei 
made by Judge Harlan, Attorney-Generd 
Straus, eee H. Gans, Joseph C. Francs, 
and State’s Attorney Albert S. J. Owens 
“No one in this generation,’ said Judg 
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Harlan, ‘‘has touched as deeply the life of 
the bar or exerted as strong an influence on 
the profession of the law in this state as he 
whom we mourn. More than half of its 

sent membership, including eight of the 
judges of this court, have been numbered 
among his pupils, have profited by his in- 
struction and have been stimulated to a 
higher appreciation of the importance and 
dignity of their calling.” 


Election Results 


The New York election is notable on account 
of the election of former Supreme Court 
Justice William J. Gaynor as Mayor. Justice 
Gaynor, who resigned his seat in the Appellate 
Division Oct. 14, had accepted the nomina- 
tion from Tammany with the statement 
that he did not see why he should not accept 
a nomination from any source from which 
it might be offered. He was fought bitterly 
by the earnest opponents of Tammany, but 
succeeded in polling a plurality of 73,000 
votes in New York. The Fusion forces, 
however, secured a complete victory over 
Tammany Hall in other respects, electing an 
anti-Tammany Board of Estimate. William 
T. Jerome had retired from the District 
Attorney contest early in the campaign, and 
Charles S. Whitman, the Fusion candidate, 
was elected by a plurality of 10,000. 

Justice Charles H. Truax, after losing the 
indorsement of the Republican organization 
and being earnestly supported by the New 
York City Bar Association, failed of re-election 
to the Supreme Court on the Democratic 
ticket. 

In the fifth judicial district, Supreme 
Court Justice William E. Scripture, Repub- 
lican, was defeated by Edgar S. K. Merrill, 
Democrat,. after the State Bar Association, 
through its Judiciary Committee, had gone 
on record against his re-election. This defeat 
vindicated the principle that the bench must 
keep out of politics. 

In Philadelphia the reform candidate 
for District Attorney, D. Clarence Gibboney, 
was beaten by Samuel P. Rotan, Republican, 
who was re-elected by a plurality of 43,000. 
The Democratic party had refrained from 
indorsing Gibboney, although he headed 
its ticket. 

In San Francisco municipal reform may 
have received a setback by the defeat of 
Francis J. Heney for District Attorney. 
“Business interests’ are represented to have 
been tired out by the graft prosecutions, and 
Heney was beginning to reach the men 
higher up. Charles Fickert, Republican 
and Union Labor nominee, was elected in his 
place, together with a Union Labor mayor. 

Negro disfranchisement in Maryland was 
defeated by a majority of between twelve 
and fourteen thousand votes. The proposed 
Straus amendment to the constitution had 
been drafted with care to avoid a clear 
Violation of the Fifteenth Amendment. 
Lawyers organized both an Amendment 
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League to work for it and an Anti-Amend- 
ment League to oppose. If adopted it would 
have given power into the hands of the 
Gorman machine. Some of the opposition 
vote was due to the fears of foreign-born 
citizens ignorant of the English language 
that they, as well as negroes, would lose 
the franchise. The Lawyers’ Anti-Amend- 
ment League, with George Whitelock as 
president, conducted a most vigorous cam- 
paign on nonpartisan lines. 

In Boston District Attorney Arthur D. 
Hill, whose term of office had been marked 
by striking efficiency in clearing up the 
formidable arrears bequeathed him by his 
predecessors, was defeated by Frank N. 
Pelletier, the Democratic candidate. 

The Democrats of Rhode Island made a 
stubborn fight for the election of James A. 
Williams, as Attorney-General, and he had 
conducted a sensational campaign on the 
issue of proper enforcement of the laws. 
The Republican state ticket, however, was 
elected. 


Miscellaneous 


For the first time in California a woman 
was sworn in to serve as a juror, October 19, 
in the Superior Court of Los Angeles county. 


The law department of Tulane University 
was honored by admission to membership in 
the Association of American Law Schools at 
the ninth annual meeting of the body, held 
in early September at Detroit. 


Professor George P. Costigan, Jr., has 
succeeded Professor Roscoe Pound as editor 
of the Illinois Law Review, published at 
Northwestern University, Professor Pound 
having joined the faculty of Chicago Univer- 
sity Law School. Professor Costigan has 
recently come to Northwestern University 
from the University of Nebraska College of 
Law. 


‘‘When you visit a lawyer to ask about a 
certain point of law,’’ said Professor Samuel 
Williston before the American Institute of 
Banking, October 12, ‘‘and upon learning 
your business he tells you how busy he is, 
and asks you to call next day, be sure that 
he will spend those intervening twenty-four 
hours in diligent study to prepare for your 
second reception ”’ 


President Benjamin Ide Wheeler of the 


University of California, speaking at the 
University of Berlin October 30 in the presence 
of the iser, said that he was convinced 
from personal acquaintance with William 
J. Bryan, that Mr. Bryan would have been 
conservative if he had been elected President, 
but if he had not proved conservative he 
would have been bound hand and foot and 
gagged. Ex-President Roosevelt he described 
as conservative in his innermost impulses. 
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At the fall meeting of the Patent Law 
Association of Washington, held October 12 
at the New Willard Hotel, the following officers 
were elected for the ensuing year: William 
H. Finckel, president; W. . Dodge, first 
vice-president; Walter F. Rodgers, second 
vice-president; E. G. Mason, secretary, and 
Charles E. Davis, treasurer. 


In the hatters’ trial at Hartford, Conn., 
October 28, the counsel for the plaintiffs, 
referring to President Eliot’s characterization 
in 1901 of the scab as ‘‘a good type of modern 
hero,’’ moved to strike out the words ‘‘fore- 
most university,’’ referring to Harvard, and 
to substitute ‘‘prominent.’’ Thereupon a 
second amendment was made to characterize 
it as ‘‘degenerate,”” but this was lost. While 
these records were being read the attorneys 
for the defendants smiled. They were all 
Yale men. 


The Massachusetts bar examination board 
has passed a new rule that after the first of 
August, 1910, no candidate shall be examined 
for the bar who has not studied three full 
years or its equivalent. The board interprets 
this rule to signify ‘‘three years’ study in 
any law school having a three years’ course 
and holding regular day sessions; or four 
years’ study in any evening law school having 
a four years’ course; or three years’ study 
in the office of an attorney-at-law or else- 
where under proper direction, with not more 
than eight weeks’ vacation in each year.” 


eat 


Harvard Law School will sustain a 
loss in consequence of the resignation of one 
of the most valued members of its faculty, 
Professor Jeremiah Smith, to take effect 


September 1, 1910. Professor Smith was 
graduated from Harvard College in 1856 and 
received his master’s degree in 1859. In 
1883 he was given the honorary degree of 
LL.D. by Dartmouth College. He was 
Associate Justice of the Supreme Court of 
New Hampshire from 1867 to 1874 and has 
been Story Professor in the Harvard Law 
School since 1890. At the last meeting of the 
——- he was appointed Story Professor 
of Law emeritus. 


The method of treating juvenile criminals 
in England has been greatly changed recently, 
the so-called Borstal system of management 
having been introduced. This resembles 
in a good many respects the system employed 
in the Elmira Reformatory and other ) oe 
can institutions. The principle of the Borstal 
system is to remove the individual at the 
critical time from evil environment and to 
place him under wholesome influences. The 
system teaches him to use his brains in regular 
and interesting work; it provides him with 
a suitable diet, and it steadies his unstable 
nervous system by physical exercise. It is 
claimed for these methods that instead of 


really manufacturing criminals, as under , 
system of indiscriminate deterrent punish. 
ment, they at least tend to reform youths 
predisposed to bad habits and to help them 
to become respectable members of the com. 
munity. 


It was announced at Washington Noy. 19 
that Judge Horace H. Lurton of Nashville 
Tennessee, had been selected by Presiden} 
Taft to take the place in the Supreme Court 
made vacant by the death of Associate Jus. 
tice Peckham. Judge Lurton, of the United 
States Circuit Court for the sixth circuit, has 
held office in his present capacity for sixteen 
years, having previously been chief justice of 
the Supreme Court of Tennessee. He js 
sixty-five years of age, having been born in 
Kentucky in 1844. He is a Democrat in poli- 
tics. Judge Lurton formerly had President 
Taft for an associate on the federal bench, 
and when Mr. Taft was Secretary of War he 
recommended to. President Roosevelt the 
appointment of Judge Lurton to the seat 
since filled by the choice of Mr. Justice 
Moody. It was thought by many observers 
that the President, while not particularly 
seeking a Democrat, might be disposed to 
0 preference to one, and several Democrats 
rom the South had been mentioned, in- 
cluding General Luke E. Wright and Secretary 
of War Jacob B. Dickinson. Others said 
that the appointment would probably go 
to a citizen of New York State, Justice 
Peckham’s state and mentioned Gov. 
ernor Hughes, Judge Alton B. Parker, 
Senator Elihu Root, United States District 
Judge Holt of New York City, and Attorney- 
General Wickersham. The last named, be- 
cause he is much in President Taft’s good 

aces personally, was said to be a not un 
ikely candidate. In the South, the bar 
of St. Louis was strongly in favor of Judge 
Elmer B. Adams, Frederick W. Lehmann 
or F. N. Judson of St. Louis. Judge Adams 
is a member of the Circuit Court of Appeals 
for the eighth circuit. The Richmond (Va) 
Bar Association indorsed Judge Erskine 
Mayo Ross of Los Angeles, Cal., of the 
United States Circuit Court of Appeals for 
the ninth circuit, for the honor. Judge Ross, 
before he went West in 1869 and rose to the 
Supreme bench of California, was a young 
attorney in Richmond. In West Virginia 
there was popular support of Judge Alston 
Gordon Dayton of the United States District 
Court in that state. Secretary of State Knox, 
having already once declined appointment 
to the bench of the Supreme Court, was not 
seriously mentioned. Solicitor-General Lloyd 
W. Bowers was prominently mentioned. 
Others proposed were: Chief Justice Simeon 
E. Baldwin of Connecticut, Governor Fort 
of New Jersey, Henry M. Hoyt, counselor 
for the State Department, Interstate Com- 
merce Commissioners James S. Harlan 
Charles A. Prouty, and Justice S. L. Mestrezat 
of Pittsburgh, Pa. 
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